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[6450-01-M]
DEPARTMENT OF ENERGY
[10 CFR Part 790]

FEDERAL LOAN GUARANTEES FOR
GEOTHERMAL ENERGY UTILIZATION

Propased Rulemaking: Public Hearing
AGENCY: Department of Energy.

‘ACTION: Notice of proposed rulemak-
ing and public hearing.

SUMMARY: This proposed regulation
revises 10 CFR 790 published on May
26, 1976, to conform with provisions in
Title V of the “Department of Energy
Act of 1978-Civilian Applications,”
Pub. L. 95-238 enacted February 25,
1978. Title V contains amendments to
_ the "Geothermal Energy Research,
Development, and Demonstration Act
of 1974.” Pub. L. 93-410, which author-
ized the establishment of the Geother-
mal Loan Guaranty Program that had
been implemented by the Energy Re-
search and Development Administra-
tion (ERDA). On October 1, 1977, the
Department of Energy (DOE) pursu-
ant to the Department of Energy Or-
ganization Act, Pub. L. 95-91 assumed
the functions and the authority of
ERDA to execute the Geothermal
Loan Guaranty Program. Therefore
this proposed regulation implements
the transfer to the Secretary of
Energy of responsibilities and authori-
ties of ERDA's Administrator pertain-
ing to the Geothermal Loan Guaranty
Program. Additionally, this proposed
regulation contains other revisions
and amendments to the previously
published regulations for the Geother-
mal Loan Guaranty Program that
clarify DOE financial policy and
remove certain ambiguities identified
during the past two years of operating
experience. Amendments and revisions

to 10 CFR Part 790 are not effective at’

this time. DOE will accept and process.
guaranty applications for loans of less
than $50,000,000 based on authority
contained in Section 508(1) of Pub. L.
95-238 but their approval may be de-
layed untfl publication of a modifica-
tion of the existing regulation which
removes the limit specified. in_Pub. L,
93410 prior to its amendment by Pub.
1. 95-238. Guaranty applications for
loans in excess of $50,000,000 will not
be accepted until DOE publishes final
regulations implementing the Commu-
nity Impact Assistance provisions au-
thorized in Sec. 205 of Pub. L. 83410
as amended. .

Written comments will' be received
and public hearings will be held with
respect to this proposed rulemaking.

DATES: Written comments must be
received on or before March 6, 1979;
requests to speak, on or before Janu-
* ary 29, 1979; hearing testimony, on or
before February 8, 1979; public hear-
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ing dates, February 13 and February
21, 1979.

ADDRESSES: Written comments and
requests to speak to Department of
Energy, Public Hearing Management,
Room 2313, Box TX, 2000 M Street,
N.W., Washington, D.C. 20461. The
hearings will be held on February 13,
1979, at the U.S. Courthouse, Main
Post Office Building, 7th and Mission
Streets, Courtroom 15, San Francisco,
CA, and on February 21, 1979 at the
Department of Energy, 2626 West
Mockingbird Lane, Dallas, TX,

" FOR FURTHER INFORMATION

CONTACT:

Lawrence Falick, Department of
Energy, Washington, DC 20461 (202)
633-8903.

SUPPLEMENTARY INFORMATION:

1. Background
I1. Comment Procedures
II1. Additional Information

L. BACEGROUND

On May 26, 1976, ERDA published
in the FepERAL REGISTER (41 FR 21433)
a final regulation containing policies,

.{iling procedures and other instruc- -

tions under which lenders may obtain
8 Federal guaranty on loans to quali-
fied borrowers related to the commer-
cial development of practicable means
to produce, with environmentally ac-
ceptable processes, useful energy from
geothermal resources. That regulation
became effective on June 25, 1978
thereby permitting applications for
guarantees on loans for geothermal
projects to be submitted to ERDA.
This proposed regulation incorpo-
rates many of the changes to the Geo-
thermal Loan Guaranty Program con-
tained in Pub. L. 95-238. The amend-
ments to Pub. L. 95-238, in summary,
provide: That the full faith and credit
of the United States is pledged to the
payment of these guarantees; that
DOE can borrow funds from the De-
partment of the Treasury if balances
in the Geothermal Resources Develop-
ment Fund are insufficient to enable
DOE to carry out its guaranty and
other responsibilities; the authority to
gssist the borrower in making pay-
ment on loan principal; that DOE may
complete and operate a plant acquired
through default; for loan limitations

‘of $50 million per project and of $200

milllon per qualified borrower; for
clarification on the scope of projects
utilizing geothermal energy in direct
heat processes; a limitation of 1% on a
guaranty fee to be imposed annually
on the outstanding guaranteed debt
and permits fee collection to be depos-
ited in the Geothermal Resources De-
velopment Fund; and, that DOE can
reimburse to qualified public agencies
and Indian tribes a portion of the in-
terest when a holder of their debt

guaranteed under this regulation is re-
quired to include that income under
Chapter 1 of the Intermal Revenue
Code.

This proposed regulation contains
other revisions and amendments to
the previously published regulations
for the Geothermal Loan Guaranty
Program that clarify DOER financial
policy and remove certain ambiguities -
identified during two years of operat-
ing experience. Section 790.36 has
been revised to clarify provisions deal-
ing with termination, withdrawal and
reduction . of a guaranty. Section
790.37,. “Defauit and Demand,” has
been expanded to provide that holders
as well as lenders may make demand
for payment in the event of default.
Section 790.13, “Deviations” has been
added to increase flexibility during
program execution. Section 790.12 sets
forth the conditions under which
loans may be placed through the Fed-
eral Financing Bank. Section 790.37(g)
provides that in certain situations a
joint agreement between DOE and the
lender may allow for the lender to liq-
uidate project assets. Comments and
opinions on these sections are specifi-
cally solicited.

Sec. 509 of Pub. L. 95-238 provides
the authority for DOE to make inter-
est differential payments to qualified
public organizations. This Section con-
tains an ambiguity by referring to
“any guaranty which is issued after
the enactment of this subsection, by,

.or in behalf of, any State, political

subdivision, or Indian Tribe...”. The
word “guaranty” has been used in-
stead of the more usual term '‘obliga-
tion” in referring to the note issued by
a qualified public organization as evi.
dence of its debt. The proposed regula-
tion implements this provision in Sub-
section 790.4(d). Parties having a view

.on this Subpart as an implementation

of Section 509 are specifically request-
ed to provide DOE with comments.

I1. COMMENT PROCEDURES
A. WRITTER COMMENTS

Interested persons are invited .
submit written comments with respect
to the proposed regulations to Depart-
ment of Energy, Box TX, Public Hear-
ing Management, Room, 2313, 2000 M
Street N.W., Washington, D.C. 20461.
The outside of the envelope and docu-
ments submitted to DOE should be
identified with the designation “Fed-
eral Loan Guarantees for Geothermal
Energy Utilization.” Fifteen copies of
all written comments and related in-
{formation shouid be submitted in time
to be received by DOE by March 8§,
1979 in order to insure consideration. -

Any information or data considered
by the person furnishing it to be confi-
dential must be so identified and sub-
mitted in writing, one copy only. Any
material not accompanied by a state-
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ment of confidentiality will be consid-
ered to be nonconfidential. DOE re-
serves the right to determine the con-
fidential status of the information or
data and to treat it according to its de-
termination.

B. PUBLIC HEARING

1. Participation Procedures. Public
hearings on the proposed regulations
will be held at 9:30 a.m. on February
13, 1979 at the U.S. Courthouse, Main
Post Office Building, 7th and Mission
Streets, Courtroom 15, San Francisco,
CA, and at 9:30 am. on February 21,
1979, at the Department of Energy,
2626 West Mockingbird Lane, Dallas,
TX. Any person who has an interest in
the proposed regulations or who is a
representative of a group or class of
persons which has an interest in them
may make a written request for an op-
portunity to make oral presentation.
The request should be addressed to
Public Hearing Management, Depart-
ment of Energy, Box TX, Room 2313,
2000 M Street, NW,, Washington, D.C.
20461, on or before January 29, 1979.
Persons making a request to speak
should describe their interest in the
proceeding, provide a concise summary
of the proposed oral presentation and
8 phone number where they may be
reached. Each person who, in DOE's
judgment, proposes to present rele-
vant and material information will be
notified by DOE of their participation
to be heard before 4:30 p.m., February
2, 19879, and shall .be expected to
submit 15 coples of the proposed state-
ment to Public Hearing Management,
Department of Energy, Box TX, Room
2313, 2000 M Street, NW., Washing-
ton, D.C. 20461, on or before February
9, 1979. -

2. Conduct of Hearing. DOE reserves
the right to arrange the schedule of
presentations to be heard and to es-
tablish procedures governing the con-
duct of hearings. The length of each

presentation may be limited, based on.

the number of persons requesting to
be heard. A DOE official will be desig-
nated as presiding officer to chair the
hearing. This will not be a\judicial or

evidentiary-type hearing. Questions.

may be asked only by those conduct-
ing the hearing and there will be no
cross-examination of persons present-
ing statements,

Any participant who wishes to ask a
Question at the hearing may submit
the question, in writing, to the presid-
ing officer who will determine wheth-
er the-question is relevant and materi-

for the proper canduet of the hearing
will be announced by the presiding of-
ticer.

Atmm-iptaltheha.ringwﬂlbe
and the entire record of the
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hearing, including the transcript, will
be retained by DOE and made availa-
ble for inspection at the DOE Free-
dom of Information Office, Room
2107, 1200 Pennsylvania Avenue, NW.,,
Washington, D.C. 20461, between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday. Any person may pur-
chase a copy of the transcript from
the reporter.

I11. ADDITIONAL INFORMATION

) In- accordance with its proposed plan
for improving Government Regula-

tions (43 FR 18634, May 1, 1978), DOE
has determined that this proposed reg-
ulation is significant because Congress
regards the accelerated development

. of geothermal energy to be of wide-

spread concern. Further, geothermal
energy development is a significant
part of the National Energy Plan for
expansion of nonconventional sources
of energy. This proposed regulation
modifies an existing program, as called
for by Pub. L. 95-238, and increases
the amount of guarantees which may
be made to an individual or for a spe-
cific project. However, the total dollar
loan guaranty authorization of
$300,000,000 for this program was not
increased by this legislation and there-
fore the changes contained herein are
nhot expected to have a major impact
on the availability of geothermal
energy over the program already in
existence. DOE has, therefore, deter-
mined that the enhanced program as
implemented by this proposed regula-
tion will to have a major economic
impact over the existing program and
that the preparation of the economic
regulatory analysis, called for by
DOE’'s procedure on Improving
Energy Regulations, is not necessary.

This proposed regulation which
amends and revises existing program
regulations has been reviewed in ac-
cordance with existing DOE policy
that implements the National Envi-
ronmental Policy Act of 1969 and has
been determined not to be of a nature
that requires the preparation of an
Environmental Impact Statement pur-
suant to the requirements of the Na-
tional Environmental Policy Act of
1969.

10 CFR Part 790:is proposed to be
revised to read as follows:

Part 790—The Geothermal Loon Guaranty
h ;
Svlpert A—Gennral - Previsions

Sec.

T790.1 Purpose.

790.2 Objectives.

790.3 Effective dxte. [Reserved]
0.4 Eligible loans and prioritieg.
790.5 Definitiona

9.8 Loan gnaranty criteria.

700.7 Interest and principal assistance, '
790.8 [Reserved]
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Sec.

790.9 Period of guarantees and assistance
contracts.

790.10 Information for States and Indian
Tribes.

790.11 Full faith and credit and incontest-
ability.

7990.12 Use of Federal Financing Bank.

790.13 Deviations.

Subpart B—Applications

Piling.

Supporting information.

Project cost illustrations.

790.23 Environmental Cornsiderations,

760.24 Mandatory purchase of flood insur-
ance.

Subport C—Servicing ond Clesing

790.30 Loan servicing by lender.

790.31 Guaranty fee.

790.32 Geothermal resources development
fund.

790.33 Project monitoring.

720.34 Loan disbursements by lender.

790.35 Satisfactory dccumentary evidence.

790.36 Reduction or withdrawal of guaran-

790.20
750.21
790.22

ty.

790.37 Default, demand, payment and col-
lateral liquidation.

790.38 Perfection of liens and preservation
of collateral.

790.39 Treatment of payments.

790.40 Assignment and participation.

790.41 Survival of guaranty agreement.

790.42 Modifications to existing guaranty
agreements.

790.43 Other Federal assistance.

790.44 Inventions and other intellectual
property.

790.45 Closing.

790.46 Suspension, termination, or cancel-
lation of operations or production on
Federal land administered by the Secre-
tary of the Interior.

790.47 Appeals.

AvTHoORITY: Title Il of the Geothermal
Energy Research, Development, and Dem-
onstration Act of 1974, Pub. L. 93-410; De-
partment of Energy Organization Act, Pub.
L. 95-91; Title V of the Department of
Energy Act of 1978—Civilian Applications,
Pub. L. 85-238.

Subpart A General Provisions

§790.1 Purpose.

The purpose of this regulation is to
set forth policies and procedures
under which the Department of
Energy (DOE) will issue a Federal
guaranty on loans related to the com-
mercial development of practicable
means to produce, in an environmen-
~tally acceptable manner, energy from
geothermal resources.

§790.2 Objectives.

The objectives of the Federa.l geo-.
thermal loan guaranty program are:
(a) To encourage and assist the private
and public sectors to accelrate devel-
opment of geothermai resources with
environmentally acceptable processes
by enabling the Secretary of the De-

4

.- partment of Energy in the exercise of

reasonable judgment, to minimize a
lender’s financial risk that is assocfat-
ed with the development of new geo-
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thermal resources and technology; (b)
to develop normal borrower-lender re-
lationships which will in time encour-
age the flow of credit for the utiliza-
tion of geothermal resources without
the need for Federal assistance; and
(c) to enhance competition and to en-
. courage new entrahts into the geo-
thermal market.

- §790.3 Effective date. [Reserved]

§790.4 Eligible loans and priorities.

(a) The Secretary may approve
agreements to guaranty, and commit-
ments to guaranty, lenders against the
loss of principal and accured interest
on loans made by such lenders to
qualified borrowers. Any such agree-
ments shall be made subject to the ap-
plication of priorities and preferrential
considerations for guarantees as set
forth in paragraph (b) of this section
and subject to criteria in § 790.6. Such
agreements may be entered into only
for the purposes of:

(1) Determination and evaluation of
the commercial potential of geother-
mal resources;

(2) Research and development with
respect t0 geothermal extraction and
utilization technologies, including but
not limited to the mitigation of ad-
‘verse environmental effects;

(3) Acquisition of rights in geother-
mal resources;

(4) Development, construction, and
operation of facilities for the demon-
stration or commercial production of
energy through the use of geothermal
resources; or,

(5) Conmstruction and operation of a
new commercial, agricultural, or in-
dustrial structure or facility or modifi-
cation and operation of an existing
commercial, agricultural, or industrial
structure or facility.-when geothermal
hot water or steam is to be used within
or by such structure or facility, or
modification thereto, for the purposes
of space heating or cooling, industrial
or agricultural processes, onsite gen-
eration of electricity for use other

than for sale or resale in commerce,

other commercial applications, or com-
binations of applications separately
eligible for loan guaranty assistance
under this regulation.
(b) In complying with the objectives
. of the Geothermal Loan -Guaranty
Program, the Secretary will give first
priority consideration to those applica-

tions for projects having a plan of op-.

erations which shows substantial
promise of the prompt development of
useful. energy from .geothermal re-
sources. Second priority consideration
will be given to those applications for
projects designed to demonstrate or
utilizé new technological advances.
Third priority will be given to projects
that will demonstrate or exploit the
commercial potential of new geother-

~
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mal resource areas. The Secretary will
give lower priority consideration to ap-
plications invoiving projects that ini-
tially propose geological and geophysi-
cal exploration, or the acquisition of
land or leases. Within each.category of
priority as described herein, preferen-
tial consideration will be given to (1)
applications in which the lender is
providing a portion of the loan for
which a guaranty is not requested, (2)
projects to be carried out by small
public and private utilities and small
businesses, and (3) projects from
which the Federal Government will
receive royalty payments.

(c) Not less than ten percent of the
amount available for loan guarantees
during a fiscal year will be allocated to
guarantees on loans to small public
and private utilities and small busi-
nesses, as defined in § 790.5. The Sec-
retary, at his discretion, may adjust
the allocation reserved for such con-
cerns. To the extent that guarantees
on loans to such concerns are not
issued within six months following the
beginning of each fiscal year, the un-
committed allocation of loan guaran-
tees for such concerns, at. the discre-
tion of the Secretary, may become
available on an unrestricted basis.

(d) A loan application which, in the
Secretary’s -view, should meet usual
loan standards of lenders without a
Federal guaranty will be regarded by
the Secretary as not eligible for a loan
guaranty under this regulation. In ad-
dition, an application for a loan for a
portion of the project, or an applica-
tion which does not present an accept-
able plan to repay the proposed guar-

- anteed debt, or for projects which are

devoted exclusively to the extraction
or production of geothermal byprod-
ucts as defined in §790.5(b), or pro-
jects devoted exclusively to the desali-
nation of geothermal brines will not
be eligible for a Federal loan guaranty
under this regulation.

(e) No loan shall be guaranteed if
the income from such loan is excluded
from gross income for purposes of
Chapter I of the Internal Revenue
Code of 1954, referred to in this sec-
tion as Tax Exempt Securities. Howev-
er, a guaranty may be issued in accord-
ance with this regulation on a debt
issued by, or on behalf of, a State, po-
litical subdivision, or Indian Tribe
(which would. normally' isgue Tax
Exempt Securities) if the income re-
ceived by a purchaser of that debt is
included as gross income for purposes
of Chapter I of the Internal Revenuue
Code of 1954, as amended. Fer such
transactions, the Secretary shall pay
to the issuer of the debt that portion
of the interest which is found to be ap-

-propriate after consuitation with the

Secretary of the Treasury, regarding
current market yields on other obliga-
tions of the {ssuer or other obligations

which have similar terms and condi-
tions. Payments under this subsection
by the Secretary shall be made to the
Issuer in accordance with terms and
conditions in the guaranty agreement.

§790.5 Definitions.

For purposes of this regulation:

- (a) “Geothermal resources” means
(1) all products of geothermal process-
es, embracing indigenous steam,
geopressured fluids, hot water, and
brines, (2) steam and other gases, hot
water and hot brines resulting from
water, gas, or other fluids artificially
introduced into geothermal forma-
tions, and (3) any byproduct derived
from them; .

(b) “Byproduct’”’ means any mineral .
or minerals or gases which are found
In solution or in association with geo-
thermal or geopressured resources and
which have a value of less than 75 per-
cent of the value of the geothermal
steam and associated geothermal re-
sources or are not, because of quanti-
ty. quality, or technical difficulties in
extraction and production, of suffi-
cient value to warrant extraction and
production by themselves;

(c) “Secretary” means the Secretary

of the Department of Energy or a rep-
resentative authorized by the Secre-
tary. .
(d) “Manager’” means the Manager
of the Department of Energy’s San
Francisco Operations Oftice, 1333
Broadway, Oakland, California 94612,
or a duly authorized representative of
the Manager;

(e) “Lender” means any person en-
gaged in the business of lending
money and having the capability of
servicing the loan, or the Federal Fi-
nancing Bank,

(f) “Qualified Borrower” (after this
referred to as the borrower) means
any public or private agency, institu-
tion, joint venture, limited partner-
ship, association, cooperative, partner-
ship, corporation, individual, political
subdivision, _ or other legal entity
having authority to enter into a loan
agreement and who meet the criteria
of this regulation.

(g) A “loan” is an obligation involv-
ing a borrower and a lender, evidenced
in writing, making available to the
borrower money at a specified rate of
interest for a limited period of time.
The loan instrument may not provide
for conversion into an equity relation-
ship with the borrower;

(h) “Project” means an underta.king
to develop geothermal resources at a
specific site which when completed
will result in an identifiable product,
system, or resource far which a
market potentially exists. Examples of
a project include, but are not limited
to, exploration and full-field develop-
ment well drilling, power plant con-
struction, equipment manufacturing,
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research and development, construe-

tion of transmission lines from a4 geo-
‘thermul power plant, and other ven-
tures to atilize, geomerma.l energy to
Eerve as an eneérgy source for direct
‘heat-applications, such as crop drying
and greenlicusing:

(i) A “smali public or private electric
utility, including its affiliates,” is a
business concern primarily engaged in
the generation, transmission and/or
distribution of electric energy - for sale
whose total electric.output for its pre-
ceding fiscal year did not exceed four
miltion megawatt-hours;.

() A “small business, including its

" affilistes.” is a concern which is inde-
pendentiy owned snd operated, is nog
dominant in its field of operation, and
which does not have assets exceeding
$9 milllen, or a nét worth in excess of
$4 million, and does not have an aver-
age net income, after Federal income
taxes, for the preceding two years inn
excess of $400,000 (aversge net income
to be computed without benefit of any
carryover loss)y

(k) “Default” means only the actual
failure by the borrower to make pay-
ment of interest or prinéipal in accord-
ance with a schedule in the loan agree-
ment, or to meet other requirements
specified as a default conditfon in the
guaranty agreement:

(1) “Estimated aggregate cost of the
project” means- those reasonsble and
cusmmary costs incurred or to.%e paid
by the borrowess which are ditectly
connected with the project, including
constructfon and start-up costs but ex-
cluding costs specifled’in §790.22(c),

(m) “Holder" means the entity that
lawfully holds all or any part of the
guaranteed loan; apd,

(n) “Guaranty fee™ mea:ns a charge
made by DOE for its administrative
cost in processing and monlt.nring

gusranteed loans and. for probable

guaranteed Joan losses.

{0) "PFederal Finance Bank” means.

‘the: ageney operating within the
United States ]
Treasury which has the authority to
purchase Federally guaranteed debt,

4 790.6 Loan guaranty eriteria.

In addition to meeting the require-
‘ments for eligibility set forth ‘in
.§790.4¢a), & guaranty or commitment

to guaranty may beé made only { the

following conditions are met as deter-
mined by the Secretary on the writtén
reeummendabian by the Manager:
(Criteria applicabie to the lender mey
not pertain to guarantees in which the
Pederal Finaneing Bank is the lender).
- (a) The application form is:signed by
an authorfzed official of the lender
- and the borrower; _

{b) The lender has demonstrated a
willingmess and capability of serv‘lcing
the loan m an acceptable manner;

‘Departmerit of the.
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{¢} The lender has set forth reasons
sceeptable to the Secretary why the
loan wouid not be made to the borrow-
er without a Federal loan guaranty;

(d) There is satisfactory evidence
demonstrating that the lender is com-
petent to administer loan termis and
cohditions, and is competent to admin-
ister terms and conditions in the .guar-
anty agreement that are applicable to
the lender;

(e) The guaranty shall apply only to
the amount of the loan that-does not
exceed 75 percent of the estimated ag-
gregate cost of the project.

(1) When the amount of the guaran.
ty requested .is equal to 100% of the
Joan made by the lender, the lender

_must set forth reasons satisfactory to

the Secretary fully establishing why it
is unwilling to undertake s loan
having less than the maximum guar-
anty.:

(g) The loan bears interest-at-a rate
not to exceed ah annual percent on

the prineipal obligation outstanding as'

the Secretary determines; in consulta-
tion with the Secretary of the Treas—
ury, to be reasonable, taking into ac-
count the range of interest rates for
similar loans and risks which are Fed-
erally guaranteed.

(h) The term of the loan requires, as’

deterinined by the Secretary, the

lesser'of (1) full repayment .over a

period of no'moré than 30 years, (2) no

longer than the expected average.

useful life of major physical dasets es-
sential to the project, or (3) the bor-
rower's ability to repay the loan based

. op the project’s eash flow projection.

(1) The amount, of the loan together
with other funds avaflable to the bor:
rower will be suﬂicient to carry out
the profect;

(1) There is reasonable assurance of

. repayment of the guaranteed portion

of the loan by the: borrower. and -as-
surance that loan repayment is not de-
pendent .on [nterest or principal assist-
ance;

(k) The amount of 'a guaranty for

any loan for s project does not exceed

£50,000,000.

() The total dollar amount of guar-
antees made under this regulation for
any combination of cutstanding loans
to any single borrower. does not exceed
$200,000,000, inless the Seéretary de-
termines in writing that a guaranty in
excess of these amounts is'in the- na-
tional interest and does not adversely

bmpact competition. Such determina-

tions shall be submitted to the Speak-
eroft.heHouseandtheChaxrmauoI

-the Committee on Science and Tech-

nology of the House of Representa-
tives, and t0.the President of the
Senate and the Chalrman of the Com-
mittee on Energy and. Natural Re-
sources of the Senate, dccompanied hy
a full and complete report on the pro-
posed project and guaranty. The: pro-
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posed guaranty or commitment to
guarantee will not be finalized prior to
the expiration of 3¢ calendar days (not
including any date on which gither
House of Congress is not in session)
from the date on which the report is
received by the.Speaker of thé House
and the President of the Senate.

tm) The project is to be performed
in the United States, its territories or
possessions, or on property cwned or
leased by the United States outside
the United Staces, its territories or
possessions.

{n) The project is technically feasi-
ble'

(o) There i5 aceeptable evidence that:
the borrower will initiate and com-
plete the project in a timely and effi-
cient manner,

@) There is a sufficiency of encour-
aging geophysical, geological, hydrolo-
Egical and geochemwal data;

(@) The borfower mgrées to make
available to the Secretary on a timely

basis adequate technical or economic

information as specxﬁed in the puaran-
ty agreement, and, subject to provi-
sions in §790.2¢bX2), and further
agrees te the public dissemination of
specmed projeat information.

(r) There Is satisfactory evidehce of
the borrower’s interest in geothermal
TeSOUrces,; )

(s) There Is satisfactory evidence

‘that the project will be carried out by

the use of environmentally aceeptable
processes in such a manner as to miti-
gate any adverse envircnmental
impact to the maximum extent practi-
cable, and to comply with any applica-

‘ble environmental protection and pol-

lution contrel requirements:

(t) The environmental risks of the
project have been evaluated in accord-
ance with § 790,23;

(u) The terms and ¢onditions set
forth in the loan agreement are ac-
ceptable; -

(v} The borrower and any non-guar-
anteed lender agree in writing that the
terms and conditions set forth in a
non-guaranteed loan agreement relst-
ing to the project must be acceptable
to the Secretary before such agree-
ment:is effective;

(w) The. Secretary of the Trea.sury
has insured the-Secretary of Energy to
the maximum extent feasiblé that the
timing, interest rate, and terms and
conditions of any guaranty exceeding
525 000,000 will have the minimum
possible fmpact on the capital market
of the United States taking into ac-
count other Federal direct and indi-
rect commercial securities activities;
and

(%) There are no significant adverse

-competitive impacts from cumulative

guarantees i excess of $50.000:000 to
any single borrower.
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§790.7 Interest and principal assistance.

ta) Wheneverl the borrower is unable
to pay requlred interest or principal,
the Manager, upon approval by the
Secretary, may enter into interest or
principal assistance contracts with the
borrower to pay the lender for-and on
behalf of the borrower the interest
charges or principal payments which
become due and payable if the Secre-
tary finds that:

(1) The borrower is unable to meet,
such payments and is not in default;

(2) That it is in the public interest to
permit the borrower to continue to
pu?ue thé purposes of the project;
an

¢3) That the pmbable net cost to the

‘Federal Government in paying such

amounts will be lass than that which
would result in the event of a defailli.

{b) The amounts which the Manager
is authorized to pay under an interest
or prmc:pal asistance agreement shall
be no greatyer than the amount of in-
terest or principal which the borrower
i$ obligated to pay under the loan
agreement; and

{c) The principal or interesf assist-
ance agreemeént shall provide that the
borrower repay the amounts received
on terms and conditions, including in.
terest, which are satisfactory to the
Secretary.

§790.8 [Reserved]

§790.9 Period of guarantees and m:st-
gnee contracts.

No lean guaranty agreements or
commitments to guaranty will be
made cr interest or principal assist-
ance contracts entered into after Sep-
tember 3, 1984. Guaranty agreements
in. effect at that time will continue
until the term of the loan is completed
or until the guaranteed portion of the
loan is repaid in full with accrued in-
terest, whithever occurs first. Similar-
1y, interest or principal assistance con-
tracts in effect on September 3, 1984,
will remaln in effect until the contract
term expires or is otherwise terminat.
for Stntee;‘;-.nnd

Indian Tribes.

The Secretary, the Manager, or a
Regilonal Representative of the Secre-
tary will. as. appropriate, meet with
Governors of directly affected States,
regional associations of Govemors,
heads of State agencies and commis-

sions responsible for energy of envi-

roomental matterg, and Indian. Tribes

for the purpose of:
{a) Discussing the status of projects

guaranteeed under this regulation;

(1) Identifying means to remove or
mitigate legal and regulat.ory barriers
to the accelerated use of goethiermal
!‘BSOUPCES’

PROPOSED RULES

(¢) Evaluating -plans to encourage
growth in the geothermal industry;
{d} Discussing commumty impacts

which may result from projects receiv-’

ing a.loan guaranty under this regula-
tion; or
(e} Other areas deemed appropna.t,e

§$790.11 Full faith and credit and incon-
testability.

The full faith and credit~ of the
United States is pledged to the pay-
ment of all guarantees issued in ac-
cordance with these regulations, and
such guarantees shall be valid and in-
contestable by the Government,
except for fraud orzmisrepresentatmn
by the holder of the guaranteed obli-
gation. A guaranty agreement entered
into in accordance with these regula-
tions shall be conclusne, evidence that

the guaranty and the underltying loan’

are in comphance with apphcable laws
and ‘these reg'ulations and that such
loan has been approved

§790.12 Use of Federal Financing Bank.

(a) Loans guaranteed in accordance
with these regulitions may be funded
through the Federal Fipancing: Bank

whenever the Secretary bas made’

each of the followi.ng determinations:

(1) The loan is 100% guaranteed;

2 Priva.te funding of the debt is not
‘available at. acceptable terms, rate or
fees acceptable to the Secretary; and

(3) Federal Financing Bank funding
will not have a material adverse affect
on the objectives of the program.

{b) Whenever a loan is funded
through the Federal Financing Bank,
the loan shall be serviced in accord-
ance with the loan servicing require-
ments of these regulafioris by parties
&cceptable to the Manager. The servie-
ing cost shall be paid by the borrower
in a.ddltion to any guaranty fee
chirged by the lender to the borrower,
and may be included in the estimated
agrregate cost of the project.

, §790.13 Deviations.

To - the extent that such require-
ments are not specified by Pub. 1. 93-
416 as amended or other applicable
statutes, DOE's Assistant Secretary
or Resource Applications may autho-
‘tize deviations on an individual appli-
cation basis from the requirements of
this regulation (except §780.23) upon
a finding that such deviation is essen-

‘tial to program objectives and the-spe-
cial ectfecumstances in the application
submitted by the borrower and lender
-make ‘such devistion clearly in the
best interest of the Government. Rec-
ommendation for any deviation shall
be submitted in ‘writing by the Man-
ager to the Assistant Secretary for Re-
source Applications. Such- recommen-
“dations should include a supporting
statement, which indicates briefly-the
nature 6f the devistion requested and

the reasons therefore. This déviation
authority may not be redelegated.

Subparf B—Appiications

§790.20 Filing.

(a) A completed applica.ticn for a
loan guaranty under this regulation
must be on.a form provided by the
Manager a.nd be signed by the prospec-
tive borrower and submitted to the
Manager who is responsible for proc-
essing the application. If the applica-
tion involves a private lender, the
form shall be signed by the lender. Ap-

‘plication forms and information re-

garding the filing of applications may
be obtained from the Director, Geo-
thermal Loan Guaranty Program
Office, San Francisco Operations
Qifice; Department of Energy, 1333
Broadway Oakiand, California 94612.
Telephone (415) 273-7151.

{b)1} Prior to receipt of an applica-
tion, the Manager is-authorized to con-
duct prehmina.r‘y discussions with
prospective lenders or borrowers wish-
ing to obtain information or advice re-
garding eligibllity for a loan guaranty
and compllance with filing require-
ments.

(2) Subject to requirements of law

-and applicable regulations, informa.
tion such as trade secrets, commerieal

and financlal information, geological,
geophysica.l and geographical informa-
tion -and data (including maps) con-
cerning wells which the borrower or
lender submits to DOE during. the pre-

discussion or at any oiher
time throughout the duration of the
project on a privileged or conildent,lal
basis, will not be publically disclosed
by DOE without prior notification to
the submitter. Information asserted
by the borrower or lender to be privi-
ledged or confidential shall be appro-

priately identified and marked. The

guaranty agreement shall identify
those items of information which the
borrower will make avallable to the
Manager for public dissemination.

(e Supporting information and cost
data submitted by the. applicants shall

‘be updated and furnished to the Man-

ager whenéver changes occur during
the pendancy of the guaranty applica-
tion.
§790.21 Supperting information

{a) The lender and borrower "shall
provide information, as préseribed by
the Manager, to supplement the appli-
cition. The following ttems are pro-
vided to illustrate the range of sup-
porting information which may be re-
Quired to enable the Manager to pre-
pare -a recommendation with respect
to any pending application, -

(1) Full description of the scope,
nature, extent, milestones and loca-
tion of the proposed project;
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(2) A detailed budget-type break
down of both the estimated aggregate
cost of the project and the amount to
be borrowed; ‘

{3) Evidence showing that the
amount of the loan together 'with
¢ equity or other financing will be suffi-
" cient to compiete the, .project;

{4) The borrower's plan to repay the
loan, including cash. flow projections,
assumptions regarding. marketability
of the project's results or product, de-
scriptions of the project’s technical
and economic feasibility, and environ-
‘mental acceptability;

() The aggregate ocutstanding
armount of guaranty commitments or
guaranteed loans made to the borrow-
er:under the provisions of these regu-
lations;

(6) Where relevant to the purpose of
the loan guaranty,-a copy of the bor-
rower’s title or lease agreement to the
property on which the project is to be
carried out, supported by title opinion
or other accepntable evidernce of the
borrower’s ownership interest,

(7) Subject to §790.20(bX2), techni-
cal information and reports, geophysi-
cal data, well logs and core data, finan-
cial statements, milestone schedules,
and maps and charts;

(8) Information covering the man-
agergent experience of each officer or
key person in the borrower's organiza-
tion who is to be assoclated with the
project and a description of salaries
(and other financial remuneration in-
cludihg profit sharing and stock op-
tions) to be paid to officers and em-
ployees of the borrower that are, or
will be; directly associated with the
project; .

(9) A description of the borrower's

management concept, and business

plan or plan of operations, to be em-
ployed in carrying ot the project:

(10) A description of the intended
sources and amount of capital -and its
form (eguity, loans from principals,

loans from the lender, outside finane-.

ing, or factoring) together with evi-
dence: of a commitment from these

sourees and a copy of each such agree-.

ment, and evidence of the financial

ability' of each source to honor its

commitment;

(11)' A listing of assets associated or
to be associated with the project, in-
cludibg appropriate data as to value
and useful life of major assets essen-
tial to the project, and a deacript.ion of
any other securiti;

"¢12) A listing of all pérmits or au-
thorizations required by Federal, State
and local government agencies to con-
. duct the project and a copy of each
application for approval of such per-
mits or guthorizations when issued or

a statement- of. planned filing dates

and expected date of approval;
{13 A description of the horrower’s
organization and, as applicable. a copy
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of the business certificate, partnership
agreement or corporate charter,
bylaws, and appropriate authorizing
resolutions;

{14} The lender’s written assessment
of all aspects of the borrower’s loan

application in such detail as would be ~

expected by prudent lenders consider-
ing a loan without a guaranty, togeth-
er with copies: of the proposed loan
agreement the borrower’s financial
statements, investigations from credit
bureaus, references, bank Inquiries,
and professional organizations;

(15) A copy of all existing loan
sgreements and written assurance
from any existing lenders of profect
funds that the loan amourits as well as
terms and conditions imposed by lend-
ers on such loans will not be altered in

any stgnificant respect without the

prior approval of the Secretary;

(16) Evidence of consultation con-
ducted by the borrower with appropri-
ate agencies of any affected State re-

garding the proposed project, and a
description of any adverse. social or
geonomic Impacts: which may cceur in
the commumty in which the project
will be located; -

(17) A disclosure. by the lender of (1)

‘whether any of -its officers, directors,
.major stockholders of other major

owners have s financial interest in the
borrower and (ii) whether any of the
borrower’s officers, directors, major
stockholders or other major owners
have & financlal interest in the lender;
and,

(18) Any other information required
by the Manager to fully evaluate the
guaranty application.

(b) In addition to supporting infor-
mation {Ilustrated In paragraph (a) of
this seetion, the Manager may inde-
pendently obtain or may require the
lender to include with the guararnty
applicition information regarding the

lender -as deemed necessary by the

Manager, including but not limited to:

(1) Description of the lénder's orga-
nlzation and a copy of the business
certificate, partnership agreement or
corporate. charter, bylaws, and appro-
priate-authorizing resolutions;

(2) Copies of investigation reports
obtained from credit bureaus, refer-
ence and bank inquiries, and profes-

‘sional associations;

(3) A description of the management
experience of each officer or key
person in the lenders organization

. who will be servi¢ing the loan:

(4} A description of the management
techniques to be employed by the
lender in surveillance of the loan;

- (8)'When appropriate to the project,
evidence of the lender's experience in
surveying the finaneial aspects of com-
plex technological projécts; and

(8. A copy of the lenders' conditional

loan commitment -document, if any,

issued to the borrower.
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(¢} The Manager shall consider the
application and other relevant infor-
matioh and shall be responsible for:
(1) .Determining whether the applica-
tion is In compliance with these regu-
lations; (2) assessing and evaluating
the financial, technical, environmen-
tal, legal, management, and marketmg
aspects of the project; (1) assessing
the avallability of the project’s financ-
ing. other than that provided by the
proposed gudranty for the project, and
assessing whether such finaneing is
adequately committed; and, (4) recom-
mending to the Secretary approval or
nonapproval of the application. The
Manager shall include with a recom-
mendation for approval a proposed
guaranty agreement contalning appro-
priate terms and conditions pertinent
to the project, previcusly discussed
and negotiated by the Manager with
the lender and borrower, When not.
approved by the Seeretary, the Man-
ager will provide the borrower and
lender with a written statement set-
ting forth the basis for the non-ap-
proval of the guaranty application,

§790.22 Project cost iliustrations.

(a) The cost elements set forth in
paragraphs (b)-and (c}, of this section
are only for the purpose of illustrating
the manner by which the esnms,ted
agegregate cost for construction and
initial startup of the project can be de-
termined. It is expected that these
project costs will be fecorded in ac-
cordance with generally accepted ac-
counting principles and practices
which ate consistently applied.

(b) Except as sét fofth in paragraph
(e) of this section, reasonable and -cus-
tomary costs for construction.and ini.
tial startup paid or to be paid by the
borrower or the applicants for a guar-
anty that are directly connected to the
project are generally permitted in
computing the estimated aggregate
project cost. These costs include, but
are not limited to the following;

(1} Employees’ salaries and wages:
¢onsultant fees and other ocutside as-
sistance;

(2) Land purchase or lease pay-
ments; including reasonable real estate
commissions;

N Engineering, fees, surveys, plates;
title -insurance, recording fees and
legal fees incurred in connection with
land acquisition;

(4) Site improvements; site restora-

tion and abandonment costs, access

roads and fencing;

{(3) Drilling of exploration wells,
shallow heat-flow wells, and test, pro-
duction and reinjection wells;

(6) Bulldings, transmission Iines,
powerplant equipment, and machin-
ery,

- (7)) Taxes {including tax advances as-
soclated with community impact plan-
ning) to be na.ld to FederaL State and
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iocal government agencies and other
taxing authorities;

(8) Insurance, including flood insur-
ance, and bonds of all types:;

(9) Engineering, geological, and ar-
chitectural fees paid in connection
with drilling, machinery selection,

design, acquisition and instaliation;

* (10) Research, expioration or devel-
opment necessary to complete the
project;

(11) Professional services and fees
necessary to obtain licenses and per-
mits and to prepare environmental re-
ports and data;

(12) Interest costs charged by the
lender;

(13) Interest payments to other lend-
ers;

(14) Costs incurred for the benefit of
the project prior to approval of the
guaranty agreement that are directly
connected with the project;

(15) Technical and csocio-economic
information dissemination costs, and
community impact assistance costs;

(16) Costs to provide safety and envi-
ronmental protection equipment, facil-
ities and services;
~ (17) Travel and transportation costs;

(18) Bond financing costs and trust-
ee fees;

(19) Fees for royzlties and licenses;

(20) Costs associated with acquiring
geophysical and other technical data;

(21) Financial and legal services
costs; .

(22) Costs to comply with terms and
conditions specified in the guaranty
agreemaent or with applicable laws,
rules and regulations.

(23) Expenses associated with initial
period of starting operations; and

(24) A contingency reserve,

(c) Costs which are not considered as
part of the estimated aggregate cost of
the project and are not a project cost
are illustrated below:

(1) Company organizational ex-
penses;

(2) Parent corporation general and
administrative expenses and other
parent corporation assessments;

(3) Dividends and profit sharing to .

stockholders, employees and officers;

(4) Goodwill, franchises, or trade or
brand name costs;

(5) Except as provided in §790.31,
fees and commissions charged to the
borrower for obtaining loans and Fed-
eral assistance;

(6) Loan commitment fees charged
by lenders, except as specifically ap-
proved by the Secretary, and finders’
fees;

.. (1) Operation expenses (including in-
t.emt costs) incurred after an mitial
period of start-up; and,

(8) Costs that are excessive or are
not directly required to carry out the
project.

. (d) Independently, or at the direc-
tion of the Secretary, the Manager

PROPOSED RULES

may cause to be performed a review of
any or all cost elements included by
the applicant in the estimated aggre-
gate project cost. The applicant shall
make available records and other data
necessary to permit the Manager to
carry out such review. In carrying out
this responsibility, the Manager may
utilize employees of Pederal agencies
or may direct the applicant fo submit
to a review performed by an imdepend-
ent public accountant or other compe-
tent authority.

(e) When costs incurred prior to the
approval of the guaranty agreement,
as provided in §790.22(b)(14), are in-
cluded in the estimated aggregate
project cost, the applicant, if request-
ed by the Manager, shall make availa-
ble to auditors selected by the Man-
ager financial and other records neces-
sary to complete an audit of such costs
if requested by the Manager.

(f) In the case of a guaranty for the

‘purposes specified in § 790.4(a)X5), the

aggregate cost of the project can be
that portion of the total cost of con-
struction and start-up - operations
which is directly related to the utiliza-
tion of geothermal energy within the
structure or facility, except that the
aggrregate cost of the project may in-

clude construction and start-up oper--

ations when the facility or structure is
to be located near a geothermal
energy resource predominantly for the
purpose of  utilizing geothermal
energy, or as determined by the Secre-
tary the economic viability of the proj-
ect is substantially dependent on the
performance of the geothermal reser-
voir.

§79023 Environmental comidera&ion&

(a) The issuance of a Federal guar-
antee for a loan under these regula-
tions is subject to the provisions of the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.
Pub. L. 91-190) and applicable regula-

tions, rules and guidelines implement-

ing NEPA. NEPA requires the identifi-
cation and environmental review of
“major Federal actions--significantly
affecting the quality of the human en-

‘- vironment.” DOE shall follow its gen-

eral regulation governing its proce-
dures and policies implementing
NEPA.

(b) In addition to generally applica-
ble criteria used to determine the
proper scope of environmental review
to be accorded individual applications,

.DORER shall review and consider the en-

vironmental impacts associated with

- the commercial operation of the proj-

ect throughout its useful life. Such
considerations shall be carried out
even where the proposed guaranty
may be limited to only a-amall or pre-
liminary segment of the emtire com-
mercial project. (For example, if the
guaranty is for a project to complete a

steam supply system for a future
powerplant, the environment impacts
of construction and operation of the
powerplant and related transmission
lines over the useful life of the plant
would be evaluated along with the im-
pacts associated with drilling and sur-
face gathering construction.) Any spe-
cific action under a guaranty, such as
approval of a disbursement, shall not
be made unless the applicable require-
ments of the NEPA and the DOE im-
plementing NEPA regulations have
been met.

(d) The issuance of a loan guaranty
under this regulation is subject to the
provisions of Executive Order 11988~
Floodplain Management, and 11920—
Protection of Wetlands. Borrowers ap-
plying for loan gurantees under this
regulation should familiarize them-
selves with these Orders and with the
DOE regulations implementing them
(proposed 10 CFR Part 1022, pub-
lished at 43 FR 31108, July 19, 1978).

§ 790.24 Mandatory purchase of flood in-
surance.

The Flood Disaster Protection Act of
1973 (Pub. L. 92-234) may require pur-
chase by the borrower of flood insur-
ance as a condition of receiving a guar-
anty on loans for acquisitions or con-
struction purposes in an identified
flood plain area having special flood
hazards. Questions emanating from
borrowers or lenders regarding compli-
ance with provisions of the Flood Dis-
aster Protection Act and guidelines of
the Federal Insurance Administration
will be referred to the Manager.

Subpart C—Servicing ond Closing

§790.30 Loan servicing by lender.

Except when the loan is placed
through the Federal Financing Bank,
guaranty agreements approved in ac.
cordance with these regulations shall
provide that:

(a) Loan servicing is a responsibility
of the lender who shall exercise such
care and diligence in the disburse-
ment, servicing, and repayment of the
loan as would be exercised by a rea-
sonable and prudent lender in dealing
with a loan without guaranty;

(b) The loan agreement shall pro-
vide specific dates for the payment of
principal and interest and shall pro-

~

_vide a period of grace of not less than

30 days for the making of any pay-
ment. The lender shall not grant the
borrower any further extension of
time over and above-any grace period
without the prior written consent of
the Manager; '

(¢) The lender shall notify the Man-
ager in writing without delay:

(1) That disbursement for the first
project milestone is ready to be made,
together w:lth evidence from the bor- -
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rower that the project has commenced
or is about to commence;

(2) Of the date and amount of dis-
bursement for each subsequent proj-
ect milestone under the loan;

(3) If, excluding any grace period,
the lender has not received payment
within 10 days after the date specified
for payment in the loan agreement, to-
gether with evidence of appropriate
notifications made by the lender to
the borrower;

(4) Of any failure, known to the
lender, by an intended source of capi-
tal to honor its commitment;

(5) Of any failure by the borrower,
known to the lender, to comply with
terms and conditions as set forth in
the loan agreement and any failure by
the borrower to comply with guaranty
terms and conditions that the lender
has agreed to monitor;

(6) If the lender has information
that the borrower may be approaching
any of the default conditions set forth
in the loan agreement or that the bor-
rower may not be able to meet any
future scheduled payment of principal
or interest; or )

(7) Of all material changes from the
cash flow projections in effect at the
time the loan guaranty application is
approved.

(d) The lender agrees not to demand
accelerated repayment uniess the bor-
rower has defauited in the payment of
principal or interest or in other cases
if such demand has been approved in
writing by the Manager.

(e) The loan agreement may defer
the repayment of principal for a
period of time as. agreed to by the Sec-
retary.

(1) The guaranty agreement shall re-
quire the lenders to submit to the
Manager periodic financial reports on
the status and condition of the guar-
anteed loan. The guaranty agreement
shall prescribe the frequency, format
and content of these reports. However,
such report shall, as a minimum, be re-
quired annually. Reports shall be fur-
nished to the Manager until such time
as the guaranteed portion of the loan
and interest or principal assistance is
repaid. -

§790.31 Guaranty fee.

(a) A gunranty fee of not more than
.one percent shall be paid annually by
the lender at a rate specified in the
guaranty agreement. Fees collected by
the Manager shall be deposited in the
Geothermal Resource Development
Pund. The fee shall be imposed on the
average amount of the guaranteed
* portion of the loan outstanding dvring
the year. The fee requirement may be
passed to the borrower by the lender
and in such instances may be included
in the estimated aggregate cost of the
project. When the Federal Financing
Bank is the lender, the borrower ghall
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pay the guaranty fee directly to the
Manager.

(b) At the time the guaranty agree-
ment is concluded, as set forth in
§ 790.45(d), the lender shall present to
the Manager payment of the first
year's guaranty fee. Subsequent pay-
ments of the fee shall be made yearly
by the lender on the anniversary date
of closing. If an interest or principal
assistance contract is in effect, pay-
ments of this fee, if passed by the
lender to the borrower, may be de-
ferred by the Secretary for an appro-
priate time.

(c) The Secretary shall periodically
determine whether the guaranty fee
being imposed is sufficient to cover an-
ticipated administrative, probable de-
fault, and when appropriate, establish
a revised fee rate, not to exceed one
percent, to be applied to new guaranty
agreements.

§790.32 Geothermal resources develop-
ment fund. .

(a) As provided in Sec. 204(a) of Pub.
L. 93-410, there is established in the
Treasury of the United States a Geo-
thermal Resources  Development
Fund, which is available to the Secre-
tary in carrying out any loan guaran-
ty, interest or principal assistance, and
interest differential payments. Bal-
ances in the Fund are available for
necessary administrative expenses in-
curred by or on behalf of DOE in car-
rying out the provisions of this regula-
tion. .

(b) Appropriations to the Geother-
mal Resource Development Fund that
are made available through legisla-
tion, or repayments made by borrow-

ers in accordance with terms and con-

ditions in interest or principal assist-
ance contracts, or amounts returned
through recoveries by the US. Attor-
ney General, or amounts collected as
guaranty fees shall be deposited in the
Fund.

(c) If at any time Geothermal Re-
source Development Fund balances
are insufficient to enable the Secre-
tary to discharge DOE’s obligations
and responsibilities under this regula-

* tion, the Secretary, subject to provi-

sions in appropriations acts, may
borrow funds from the secretary of
the Treasury upon the issuance of
notes or other obligation instruments

containing terms and conditions pre-

scribed by the Secretary of the Treas-
ury.

© §790.33 Project monitoring.

The guaranty agreement shall pro-

wvide that employees and representa-

tives of DOE shall, with the Manager's
approval, have access at reasonable
times and under reasonable circum-
stances to the project site. The lender,
to the extent lawful and within its
control, and borrower will assure avail-
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ability of information related to the
project as is necessary to permit the
Manager to determine technical prog-
ress, soundness of financial condition,
management stability, compliance
with environmental protection re-
quirements, and other matters perti-
nent to the guaranty.

§790.34 Loan disbursements by lender.

(a) Unless otherwise provided in the
guaranty agreement. the lender shall
not provide the borrower with any
funds under the loan agreement until
the lender has:

(1) Provided the notification set
forth in § 790.30¢c) (1) and (2) and has
received written notice from the Man-
ager that disbursement for the appli-
cable milestone is approved; and,

(2) Received from the borrower sat-
isfactory documentary evidence, as
provided in §790.35, that loan draw-
downs requested will be used to pay al-
lowable project costs incurred or to be
incurred by the borrower.

(b) When the loan is fully guaran-
teed, the guaranty agreement shall
provide that the lender will withhold
loan drawdowns from the borrower
only upon written notification from
the Manager.

§790.35 Satisfactory documentary
dence.

The loan agreement shall provide
that the borrower furnish to the
lender-a written statement in support
of each request by the borrower for
loan drawdowns. This statement shall
set forth in such detail as the lender
or Manager may require the purposes
for which drawdown is requested and
an attestation that such disburse-
ments will be used only for such pur-
poses. Each such request shall be
signed by a person authorized to order
the expenditure of the borrower's
funds.

§790.36 Reduction or withdrawal of guar-
anty.

The Secretary, may, upon the writ-
ten recommendation of the Manager,
reduce or withdraw any guaranty by
written notice to the lender and the
borrower if he determines that:

(a) Initiation of the project has not
occurred within the period of time set
forth in the guaranty agreement.
Within 60 days after the guaranty is
withdrawn under this circumstance,
the Manager shall reimburse the
lender for the full amount of the guar-

evi-

-anty fee paid by the lender if the fee

has not been passed to the borrower;
(b) The borrower has failed to ac-
quire capital from intended or alter-
nate sources, or has failed to comply
with material terms and conditions as
set forth in the loan or guaranty
agreement. The Manager shall, if ap-
propriate, notify the borrower and the
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lender that the guaranty shall be re-
duced to the amount that has been re-
ceived by the borrower as of the date

of the notice. Drawdowns permitted:

by the lender after such notification is
received will not be covered by the
guaranty; or

(¢) The lender has failed to comply
with any material term or condition
set forth In-the guaranty or loan
agreement. The guaranty may be re-
duced to the amount that has been re-
ceived by the borrower as of the date
the Manager’'s notice of reduction of
the guaranty. Notice of the Manager’s
finding that a material term has not
been complied with by the lender shall
be sent by the Manager to the borrow-
er and the lender. Following notifica-

tion, the borrower will be allowed rea- .
sonable time to acquire a substitute -

lender that is capable of complying
with provisions in the loan and guar-
anty agreements. If the borrower ob-
tains a substitute lender satisfactory
to the Secretary, a new guaranty
agreement will be executed. Upon ex-
ecution of the guaranty agreement by

the substitute lender and DOE, the’
- Secretary may provide that the origi-

nal lender shall be reimbursed by the
borrower for unpaid principal out-
standing and acerued interest.

(d) In the event the Secretary, in his
descretion determines, upon recom-
mendation by the Manager of discus-
sions with the borrower and lender,
that the project’s economic success or
environmental acceptability i{s no
longer achievable. Written notice shall
be given to the borrower and lender of
this determination and the guaranty
shall then be reduced to amounts
which have been received by the bor-
rower as of the date that the notice is
received by the lender.

§790.37 Defauit, demand, payment and
collateral liquidation.

(a) In_the event that the borrower
has defaulted in the making of re-
quired payments of principal or inter-
2st on any portion of a loan guaran-
teed in accordance with these regula-
tions, and such default has not been
cured within the period of grace pro-

vided in the loan agreement, the-

lender, or any other holder, or nomi-
nee or trustee empowered to act for
the lender or holder (referred to in
this section collectively as “holder™),
may make written demand upon the
Manager for payment pursuant to the

" guaranty agreement.

(b) In the event that the borrower ls
in default as a result of a breach of
one or more of terms and conditions of
the guaranty agreement, note, loan
agreement, or other contractual obli-
gation related” to the transaction,
other than the borrower’s obligation

to pay' principal or interest, as pro--

vided In §7950.37(a) the holder shall
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not automatically be entitled to make
demand for payment pursuant to the
guaranty, unless the Secretary agrees
in writing that such default has mate-
rially effected the rights of the par-
ties, and ‘finds that the holder should
be entitled to receive payment of the
outstanding guaranteed debt.

(c) No provision of these regulations
shall be construed to preclude forbear-
ance by the holder and the Secretary
for the benefit of the borrower.

(d) Upon the making of demand for
payment as provided in § 790.37 (a) or
(b), the holder shall provide, in con-
junction with such demand or immedi-
ately thereafter, at the request of the
Manager, such supporting documenta-
tion as may be reasonably required to
Justify such demand.

(e) Payment of the guaranteed debt
shall be made 60 days after receipt by
the Manager of written demand for
payment: Provided, The demand is in
compliance with terms of the guaran-
ty agreement, applicable law, and
these regulations. The guaranty agree-

ment will provide that interest shall .

accrue during that period at the rate
stated in the loan agreement.

(Y Upon payment of the guaranteed
debt pursuant to these regulations,
the holder shall transfer and assign to
the Manager .all rights held by the
holder in the guaranteed portion of
the debt which was guaranteed. Such
assignment shall include the guaran-
teed portion of the loan and related
security and collateral
Through such payments and assign-
ment, the Secretary shall be subrogat-
ed to the rights of the recipient of the
payment " and shall have superior
rights in and to the property acquired
from the recipient of the payment.

(g) Where the guaranty agreement
so- provides, the lender and the Man-
ager may jointly agree to-a plan of lig-
uidation of the collateral pledged to
secure the guaranteed debt, and there-
after the lender may undertake such
liquidation and make application of
the proceeds derived thereby in ac-
cordance with the terms and condi-
tions of the loan and guaranty agree-
ments and the written plan of liquida-
tion.

(h) Where payment of the guaran-
teed debt has been made and the

lender has not undertaken a plan of -

liquidation, the Secretary, in accord-
ance with the rights received through
subrogation and acting through the
U.S. Attorney General, shall seek to
foreclose on the collateral assets and
take such other legal action as neces-
sary for the protection of the Govern-
ment.

(1) If the Secretary is awarded title
to collateral assets pursuant to a fore-
closure proceeding, the Secretary may
take action to complete, maintain, op-
erate, or lease the project facilities, or

rights. .

take any other necessary action which
the Secretary deems appropriate, in
order that the original goals and ob-
Jectives of the project will, to the
extent possible, be realized.

() In addition to foreclosure and
sale of collateral pursuant thereto, the.
U.S. Attorney General shall take ap-
propriate action in- accordance with
rights contained {n the guaranty
agreement to recover costs incurred by
the Government as a result of the de-
faulted loan. Any recovery so received
by the U.S. Attorney General on
behalf of the Government shall be ap-
plied in the following manner: First to
the expenses incurred by the U.S. At-
torney General and DOE in effecting
such recovery, second to reimburse-
ment of any amounts paid by DOE as
a result of the loan guaranty; third to
any amounts owed to DOE under re-
lated princigal and interest assistance
contracts; and fourth to any other
lawful claims held by the Government
orrsuch proceeds. Any sums remaining
after full payment of the above shall
be available for the benefit of other
parties lawfully entitled to claim
them.

§790.38 Perfection of liens and preserva-
tion of collateral.

(a) The guaranty agreement shall
provide that: (1) The lender will take
those actians necessary to perfect and
maintain liens, as applicable, on assets
which are pledged collateral for the
guaranteed portion of the loan; and,
(2) upon default by the borrower, the
holder of pledged collateral shall take
actions such as the Manager may rea-
sonably require to provide for the
care, preservation, protection and
maintenance of such collateral so as to
enable the United States to achieve
maximum recovery upon default of
the loan. The Manager shall reim-
burse the holder of collateral for rea-
sonable and appropriate expenses in-
curred in taking actions required by
the Manager. Except as provided in
§ 790.37. the lender shall not waive or
relinquish, without the consent of the
Manager, any collateral for the loan to
which the United States would be sub-
rogated upon payments under the
guaranty agreement.

(b) In the event of a default the
Manager may enter into contracts as

‘required to preserve the collateral for

the loan and to complete unfulfilled
environmental requirements. The cost
of such contracts may be charged to
the Geothermal Rmme Develop-
ment FPund.

§790.39 Treatment of payments.

When the lender holds a guaranteed
and non-guaranteed portion of the
same loan, payments of principal
under the loan agreement made by the
borrower shall be applied by the
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lender to reduce the guaranteed and
non-guaranteed portions of the loan
on a proportionate basis.

§790.40 Assignment and participation.

(a) The lender may not assign to an-
other lender those loan servicing func-
tions required by the guaranty agree-
ment unless prior written approval is
obtained {from the Manager. -

(b) The lender may sell all or part of
the guaranteed loan or provide other

parties with participating shares in -

the guaranteed loan without the prior
consent of the Secretary. However, the
original lender shall continue to be re-
sponsible for and perform the duties
and obligations of the lender as set
forth in the guaranty agreement,
unless the Secretary approves a substi-
tute lender in accordance with
§ 790.36.(c).

(¢) If participating shares in the
guaranteed loan are sold by a lender,
written notice thereof shall be given
by the lender to the Manager and the
borrower in the manner prescribed in
the guaranty agreement.

§ 790.41 Survival of guaranty agreement.

Any guaranty agreement shall be
binding upon the lender, the borrower
and the Secretary and upon their suc-
cessors and assigns. No delay or failure
of the Secretary or the Manager in
the exercise of any right or remedy
and no single or partial exercise of any
right or remedy shall preclude the ex-
ercise of any further rights; and no
action taken or omitted by the Secre-
tary or the Manager shall be deemed a
waiver of any right or remedy of the
United States. Each guaranty agree-
ment. shall contain provisions setting
forth these conditions.

§790.42 Modifications o existing guaran- -

ty agreements.

The Manager may approve modifica-
tions to terms.and conditions in exist-
ing loan and guaranty agreements
only upon determining that such
modifications will not (a) substantially
change the project’s scope, cost and
purpose; (b) deviate from provisions in
this regulation; or (¢) compromise the
loan agreement schedule for loan re-
payment. When the Manager finds
that a substantive modification to ex-
isting terms and conditions’is desirable
or necessary, or is requested in writing
by the borrower and lender, a written
recommendation shall be forwarded
for determination by DOE’s Assistant
Secretary for Resource Applications:

§790.43 Other Federal assistance.

(a) Nothing in these regulations
shall be interpreted to deny or limit
the borrower’s right - to seek- and
obtain other Federal financial assist-
ance (e.g:, contracts, grants, coopera-

_tive agreements, direct loans or guar-

PROPOSED RULES

anteed loans). For purposes of this sec-
tion, other financial assistance does
not include revenue sharing funds or
any tax benefits,. However, the total
amount of Federal financial assist-
ance, including guarantees made
under these regulations, obtained by
the borrower for the benefit of the
project, shall not exceed 75 percent of
the estimated aggregate cost of the
project to be undertaken by the bor-
rower. .

(b) After concluding a loan guaranty
agreement hereunder, the borrower
shall not undertake any work in con-
nection with the project for a Federal
agency without the Manager’s written
approval,

§790.44 Inventions and other intellectual
property.

(a) Inventions and other intellectual
property accruing to the borrower and
resulting from the project will remain
with the borrower. In the case of de-
fault, such property shall be treated as
project assets In accordance with
terms and conditions in the guaranty
agreement.

(b) The guaranty agreement may
provide that inventions or other intel-
lectual property utilized in or result-
ing from the project, which are owned
or controlled by the borrower, shall be
made available for use within the
United States upon reasonable terms
and conditions including provisions, if
necessary, which protect the confiden-
tiality thereof, if such action is deter-
mined by the Secretary to be In the
publie interest. This requirement will
normally not be included where the
principal purpose of the loan to be
guaranteed is to utilize generally avail-
able technology to determine and
evaluate a new geothermal resource
base, or the acquisition of rights in
geothermal resources.

(c) Where the principal purpose of
the loan is for research and develop-
ment with respect to extraction and
utilization technologies, or for the de-
velopment or demonstration of new
and unique facilities or equipment, a
requirement to make -inventions and
other intellectual property available to
other domestic parties shall be includ-
ed in the guaranty agreement unless
the Secretary determines, upon the
recommendation of the Manager, that
such a requirement would either seri-
ously impair the borrower’s ability to
conduct the project or the borrower’s
comeptitive position, or be inconsist-
ent with the borrower’s pre-existing
contractual obligations. The Secre-

‘tary’'s determination on this matter

shall include consideration of whether
attainment of the objectives of the
geothermal loan guaranty program, as
set forth.in §790.2, will be adversely
affected by this requirement.
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§790.45 Closing.

(a) When an application for a loan
guaranty has been approved by the
Secretary, the Manager shall notify
the lender and the borrower and pro-
vide them with a copy of the guaranty
agreement or commitment to guaranty
approved by the Secretary;

(b) A preclosing conference will be
arranged by the Manager, if the
lender or borrower requests one, to
discuss the terms and conditions con-
tained in the approved guaranty
agreement;

(¢) Requests by the lender or bhor-
rower for substantive modification of
the terms and conditions set forth in
the guaranty agreement shall be sub-
mitted by the Manager for the Secre-
tary’'s consideration, supported by
such documentation and facts as
would justify the requests; and,

(d) Immediately after approval of all
terms and conditions by the parties,
the Manager shall arrange with the
lender and the borrower for the prepa-
ration and review of necessary docu-
ments and agree upon a date for ex-
ecution of the guaranty agreement
and payment of the guaranty fee.

§790.46 Suspension, termination or can.
cellation of operations or production
on Federal land administered by the
~Secretary of the Interior.

(a) The Manager shall inform the
Supervisor (as defined in 30 CFR 270.2
(c)) when a loan guaranty is approved
involving a Federal lease, so as to pro-
vide for future coordination of the
loan guaranty program and lease ad-
ministration.

(b) Under regulations issued by the
Department of Interior, a leaseholder
may, as provided in 43 CFR 3205.3-8
and 30 CFR 270.17, apply for suspen-
sion of operations or production, or

“both, under a producing geothermal
lease (or for relief from any drilling or
producing requirements of such a .
lease). When a loan guaranty has been
issued under this regulation for a proj-
ect to be conducted by a qualified bor-
rower who is a lessee under the above
cited regulation, the borrower shall
submit a copy of any suspension appli-
cation to the Manager, together with a
statement setting forth complete in-
formation showing the effect of such
suspension on the borrower’s ability to
comply with terms and conditions set
forth in the loan and guaranty agree-
ments. The Manager shall notify the
borrower and the Secretary in those
situations when approval of any such
application might cause default by the
borrower. Except in cases where po-
tential environmental safety or reser-
voir damage is imminent, the borrower
shall obtain the Manager’s approval
prior to submitting a suspension appli-
cation to the Supervisor.
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(¢) 43 CFR 3204.3 requires that each
geothermal lease issued by the Depart-
ment of the Interior provide for the
readjustment of terms and conditions
at not less than 10-year intervals be-
ginning 10 years after the date geo-
thermal steam is produced. When a
guaranty under this regulation has
been issued for a loan on a project to
be conducted by a borrower who is a
iessee, and the borrower files an objec-
tion to any proposed readjusiment
with the Authorized Officer (as de-
fined in 43 CFR 3000.0-5(f)) a copy of
the objection shall be submitted with-
out delay by the borrower to the Man-
ager. The Manager shall forward a
copy of the objection to the Secretary
and to those lenders concerned, and
shall consult with the Authorized Of-
ficer regarding any final action by the
Authorized Officer which might termi-
nate the lease. The Manager shall pre-
pare an assessment on the effect of
the proposed readjustment of lease
terms and conditions that would sub-
stantially limit the borrower's ability
to comply with the terms and condi-
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The Manager shall forward his assess-
ment in writing to the Secretary, the
Authorized Officer and the supervisor.
(d) Upon receipt by the lessee of
notice of a proposed cancellation of a
lease by the Authorized Officer, the
lessee with a loan guaranteed under
this regulation will provide the Man-
ager and the lender with notice of
such proposed action. Upon receipt of
such notice the Manager will consuit
with the Supervisor and Authorized
Officer for the purpose of determining
whether the public interest can best
be served by an acceptable alternative
arrangement, such as obtaining assign-
ments for a party qualified to hold
geothermal leases who is a qualified
borrower and who is willing to assume
the original lessee’'s loan agreement
and related undertaking, so that oper-
ation and production can continue,

§ 790.47 Appeals.

Any guaranty agreement shall in-
clude a provision that specifies that
any dispule concerning a question of
fact arising under a guaranty agree-

tions set forth in the loan agreement. — ment shall be decided in writing by

the Manager. The borrower or lender,
as appropriate, may within seven days
after receipt of any such decision re-
quest reconsideration by the ianager.
If not satisfied with the final written
decision, the borrower or lender, may
appeal the decision within 30 days. in
writing, to the Chairman, Board of
Contract Appeals (BCA), Department
of Energy, Washington, D.C. 20345.
That Board when functioning to re-
solve such loan guaranty <dispuiss,
shall proceed in the same general
manner as when it presides over ap-
peals involving contract disputes. The
decision of the Board with respect to
such appeals shall be the final deci-
sion of the Department.

Signed at Washington, D.C., this

29th day of December, 1978.

Stantey I Wziss,
Devuty Assistant Secretary, Ukil-
ity and Industrial Zneroy Ap-
plications, Resource Applicu-
tions,

[(FR Doc. 79-398 Filed 1-2-79; 3:12 pm]
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