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Syllabus

In this Sherman Act suit, brought by the Government, the District Court en-
Joined as violative of § 2 the following practices in which appellant, Otter
Tail Power Co. (Otter Tail), engaged to prevent towns from establishing
their own power systems when Otter Tail's retail franchises expired: refusals
to wholesale power to the municipal systems or transfer ('"wheel") it over
Otter Tail's facilitlies from other sources, litigation intended to delay
transmission contract provisions to forestall supplying by other power com-
panies. Held:

1. Otter Tail is not insulated from antitrust regulation by reason
of the Federal Power Act, whose legislative history manifests no purpose to
meke the antitrust laws inapplicable to power companies. The essential
thrust of the authority of the Federal Power Commission (FPC) is to encour-
age voluntary interconnections. Though the FPC may order interconnections
if "necessary or appropriate in the public interest" antitrust considerations,
though relevant under that standard, are not determinative.

2. The Distriet Court's decree does not conflict with the regulatory
responsibilities of the FPC.

(a) The court's order for wheeling to correct Otter Tail's anti-
competitive and monopolistic practices is not counter to the authority of
the FPC, which lacks the power to impose such a requirement.

(b) Appellant's argument that the decree overrides FPC's power
over interconnections if premature, there being no present conflict between
the court's decree and any contrary ruling by the FPC.

3. The record supports the District Court's findings that Otter Tdil--
solely to prevent the municpal systems from eroding its monopolistic posi-
tion--refused to sell at wholesale or to wheel, and that Otter Tail to the
same end invoked restrictive provisions in its contracts with the Bureau of
Reclamation and other suppliers, the court correctly concluding that such
provisions, per se, violated the Sherman Act.

L., The District Court should determine om remand whether the litige~
tion that Otter Teil was found to have instituted for the purpose of
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maintaining its monopolistic position wes 'a mere sham' within the meanin

of Eastern Railroad Conference v. Noerr Motor Freight, 365 U.S. 127, so
that the litigation would lose its constitutional protection in line with
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the Court's decision in California Motor Transport Co. v. Trucking Unlimited,
4oL U.S. 508, which was decided after the District Court had entered its
decree.

5. The District Court's retention of jurisdiction to afford the
parties "necessary and appropriate relief" provides an adequate safeguard
against the possibility that compulsory interconnection or vheeling might
threaten Otter Teil's ability adequately to serve the public.

331 F. Supp. 54, affirmed in part and vacated and remanded in part.

DOUGLAS, J., delivered the opinion of the Court, in which BRENNAN,
WHITE, and MARSHALL, JJ., joined. STEWART, J., filed an opinion concurring
in part and dissenting in part, in which BURGER, C.J., and REHKRQUIST, J.,
Joined. BLACKMUN and POWELL, JJ., took no part in the consideration or

decision of the case.

MR. JUSTICE DOUGLAS delivered the opinion of the Court.

in this civil antlitrust sult brought by appellee against Otter Tall Power
Company (Otter Tail), an electric utility company, the District Court found
that Otter Tail had attempted to monopolize and had monopolized the retail
distribution of electric power In Its service area In violation of § 2 of
the Sherman Act, 15 U.S.C. § 2. The District Court found that Otter Tall
had attempted to prevent communities in which Its retal) distribution
franchise had expired from replacing It with a municipal distribution sys-
tem. The principal means employed were (1) refusals to sell power at
wholesale to proposed municipal systems in the communities where it had
been retalling power; (2) refusals to 'wheel' power to such systems, that
Is to say to transfer, by direct transmission or displacement, electric
power from one utility to another over the facllities of an intermediate
utility; (3) the Institution and support of litigation designed to prevent
or delay establishment of those systems; and (4) the Invocation of provisions
in its transmission contracts with several other power suppliers for the
purpose of denyling the municipal systems access to other suppliers by means
of Otter Tall's transmission systems.

Otter Tall sells electric power at retali In 465 towns in Minnesota,
North Dakota, and South Dakota. The decree enjoins It from refusing to
sell electric power at wholesale to existing or proposed municipal electric
power systems In the areas serviced by Otter Tail and from refusing to
"wheel'' electric power over the lines from the electric power supplies to
existing or proposed municipal systems in the area and from entering into
or enforcing any contract which prohibits use of Otter Tall's lines to
'wheel'' electric power to municipal electric power systems or from entering
into or enforcing any contract which limits the customers to whom and areas
in which Otter Tall or any other electric company may sell electrlic power.

The decree alsc enjoins Otter Tall from Instlituting, supporting, or
engaging In litigation, directly or indirectly against municipalities and
their officlals which have voted to establiish municipal electric power
systems for the purpose of delaylng, preventing or Interfering with the
establishment of a municipal electric power system. 331 F.Supp. 54. Otter




Tail took a direct appeal to this Court under §2 of the Expediting Act, 15

U.S.C. §29; and we noted probable jurlsdlctlon, 406 U.S. 9Lk,

In towns where Otter Tail distributes at retall It operates under
munlclpally granted franchises which are limited from 10 to 20 years. Each
town in Otter Tall's service area generally can accommodate only on distri-
bution system, making each town a natural monopoly market for the distribu-
tion and sale of electric power at retall. The aggregate of towns in Otter
Tail's service area is the geographic market In which Otter Tall competes
for the right to serve the towns at retall. That competition Is generally
for the right to serve the entire retall market within the composite limits
of a town and that competition Is generally between Otter Tall and a pros-
pective or existing municipal system. These towns number 510 and of those

Otter Tall serve 91%, or 465.

Otter Tail's policy is to acquire when It can existing municipal
systems within Its service areas. It has acqulired six since 1947. Between
1945 and 1970 there were contests in 12 towns served by Otter Tall over
proposals to replace it with municipal systems. In only three--Elbow Lake,
Minnesota, Colman, South Dakota, and Aurora, South Dakota--were municipal
systems actually established. Proposed municlpal systems have great
obstacles; they must purchase the electric power at wholesale. To do so
they must have access to existing transmission lines. The only ones avail-
able? belong to Otter Tail. While the Buresu of Reclamatlion has high
voltage bulk power supply lines In the area, it does not operate a sub-
transmission network, but relies on 'wheeling'' contracts with Otter Tail
and other utilities to deliver power for its bulk supply lines to its
wholesale customers.

The antitrust charge against Otter Tail does not lnvolve the lawful-
ness of Its retall outlets, but only lts methods of preventing the towns
It served from establlishing their own municipal systems when Otter Tall's

INorthern States Power Co. also supplies some towns in Otter Tall's areas
with electric power at retall. But the District Court excluded these
towns from Otter Tall's area because the two companies do not compete In
the towns served by each other. Of the 615 remaining towns In the area,
465 are served at retall by Otter Tail, 45 by municlpal systems, and 105
by rural electric cooperatives. The cooperatlves are barred by the Rural
Electrification Act (7 U.S.C. §904) from borrowing federal funds to pro-
vide power to towns already recelving central statlon service. For this
and related reasons, the District Court excluded the rural coops from the

relevant market.

2Subtransmission lines, with voltages from 34.5 kv to 69 kv are used for

moving power €rom the bulk supply lines to polnts of local distribution.
Of Otter Tall's baslic subtransmission system in this area, two-thirds of
those lines are 41.6 kv subtransmission ilnes.

3The 35 distributlon rural ccops In Otter Tall's area generally own only
low voltage distribution Tines, which in most instances could not be used
to supply power to proposed municlipal utilities. The few rural coops that
have generatlon and transmisslion services do not, it was found, cut slg-

nificantly Into Otter Tall's dominant position in subtransmission.




franchises explred. The critical events centered largely In four clties--
Elbow Lake, Minnesota, Hankinson, North Dakota, Colman, South Dakota, and
Aurora, South Dakota. When Otter Tall's franchise in each of these towns
terminated, the cltizens voted to establish a municipal distribution system.
Otter Tall refused to sell the new systems energy at wholesale and refused
to agree to wheel power from other suppllers of wholesale energy.

Colman and Aurora had access to other transmission. Against them
Otter Tail used the weapon of litigation.

As respects Elbow Lake and Hankinson, Otter Tail simply refused to
deal, although according to the findings It had the ability to do so.
Elbow Lake, cut off from all sources of wholesale power, constructed its
own generating plant. Both Elbow Lake and Hankinson requested the Bureau
of Reclamation and various coops to furnish them with wholesale power; they
were willing to supply it If Otter Tall would 'wheel' it. But Otter Tail
refused, relying on provisions In its contracts which barred the use of lts
lines for wheeling power to towns which it served at retall. Elbow Lake
after completing Its plant asked the Federal Power Commission under §202(b)
of the Federal Power Act, 16 U.S.C. §824(b), to require Otter Tail to
interconnect with the town and sell It power at wholesale. The Federal
Power Commission ordered first a temporary" and then a permanent connection.’
Hankinson tried unsuccessfully to get rellef from the North Dakota Commission
and then filed a complaint with the federal commission seeking an order to
compel Otter Tall to wheel. While the application was pending the town
councl! voted to withdraw {t and subsequently renewed Otter Tail's franchise.

It was found that Otter Tall Instituted or sponsored litigation invol-
ving four towns in Its service area which had the effect of halting or
delaying efforts to establish municipal systems. HMunicipal power systems
are financed by the sale of electric revenue bonds. Before such bonds can
be sold, the town's attorney must submit an opinlon which includes a state-
ment that there is no pending or threatened litlgation which might impair
the value of legality of the bonds. The record amply bears out the District
Court's holding that Otter Tail's use of litigation halted or appreciably
slowed the efforts for municipal ownership. ''The delay thus occasioned and
the large flinanclial burden Iimposed on the town's limited treasury dampened
local enthusiasm for public ownership.' 331 F. Supp. 54.

Otter Tail contends that by reason of the Federal Power Act it Is not
subject to antltrust requlation with respect to Its refusal to deal. Ve
disagree with that position.

"Repeals of the antitrust laws by implication from a regulatory statute
are strongly disfavored, and have only been found in cases of plain repug-
nancy between the antitrust and regulatory proviglons.'' United States v.

*Elbow Lake v. Otter Tail Power Co., %0 F.P.C. 1262, aff'd. Otter Tail
Power Co. v. Federal Power Commigsion, 429 F. 2d 232 (CA 8), cert. denied,
401 U.S. 947,

SElbow Lake v. Otter Tail Power Co., b6 F.P.C. 675.




Philadelphia National Bank, 37% U.S. 321, 350-351. See also Silver v. New
York Stock Exchange, 373 U.S. 341, 357-361. Activities which come under the
jurisdiction of a regulatory agency nevertheless may be subject to scrutiny

under the antitrust laws.

In California v. Federal Power Comnission, 369 U.S. 482, 489, the Court
held that approval of an acquisition of the assets of a matural gas company
by the Federal Power Commission pursuant to §7 of the Natural Gas Act ''would
be no bar to [an] antitrust sult.' Under §7 the standard for approving such
acquisitions is '"public convenlence and necessity''. Although the impact on
competition is relevant to the Commission's determination, the Court noted
that there was ''no 'pervasive regulatory scheme' Iincluding the antitrust
laws that ha[d] been entrusted to the Commission.'" Id., at 485, Similarly,
in United States v. Radio Corporation of America, 358 U.S. 334, the Court
held that an exchange of radio stations that had been approved by the Federal
Communications Commission as In the ''public Interest'' was subject to attack

in antitrust proceeding.

The District Court below determined that Otter Tall's consistent refu-
sals to wholesale or wheel power to its municlipal customers constituted
illegal monopolization. Otter Talil maintains here that its refusals to
deal should be immune from antlitrust prosecution because the Federal Power
Commission has the authority to compel Involuntary interconnections of power
pursuant to §202(b) of the Federal Power Act. The essential thrust of §202,
however, is to encourage voluntary Interconnectlions of power. See S. Rep.
No. 621, 74th Cong., 1st Sess., 19-20, 48-49; H.R. Rep. No. 1318, 74th
Cong., st Sess., S. Only if a power company refuses to interconnect volun-
tarily may the Federal Power Commission, subject to limitations unrelated
to antitrust considerations, order the interconnection. The standard which
governs its decislon Is whether such action is ''necessary or appropriate in
the public Iinterest''. Although antitrust considerations may be relevant,

they are not determinative.

There is nothing in the legislative history which reveals a purpose
to Insulate electric power companies from the operation of the antitrust
laws. To the contrary, the history of Part |l of the Federal Power Act
indicates an overriding policy of maintaining competition to the maximum
extent possible consistent with the public interest. As originally concelved,
Part Il would have included a ''common carrier'' provision making it ''the duty
of every public utlility to ... transmit energy for any person upon reason-
able request....'" In addition, it would have empowered the Federal Power
Commission to order wheeling if It found such action to be '‘necessary or
desirable in the public interest." H.R. 5423, 74th Cong., Ist Sess.; S.
1725, 74th Cong., Ist Sess. These provisions were elliminated to preserve
""the voluntary actlon of the utilities.'" S. Rep. No. 621, 74th Cong., ist

Sess., 19,

It Is clear, then, that Congress rejected a pervasive regulatory scheme
for controlling the interstate distribution of power In favor of voluntary
commercial retationships. When these relatlonships are goversed In the first
Instance by business judagment and not regulatory coercion, courts must be
hesitant to conclude that Congress Intended to overrlide the fundamental
national policies embodled in the antitrust Yaws. See United States v. Radio
Corporation of America, supra, at 351. This Is particularly true in this




instance because Congress, In passing the Public Utility Holding Company Act,
which included Part || of the Federal Power Act, was concerned with ''res-
traint of free and Independent competition' among public utility holding
companies. See 15 U.S.C. §79a(b)(2).

Thus, there Is no basis for concluding that the limited authorlity of
the Federal Power Commission to order interconnections was Intended to be a
substitute for or immunize Otter Tall from antitrust regulation for refusing

to deal with municipal corporations.

The decree of the District Court enjoins Otter Tall from ''refusing to
sell electric power at wholesale to existing or proposed municipal power
systems in cities and towns located in its service area' and from refusing
to ''wheel' electric power over its transmission lines from other electric
power lines to such cities and towns. But the decree goes on to provide:

""The defendant shall not be compelled by the Judgment in
this case to furnish wholesale electric service or wheel-
Iing service to a municipality except at rates which are
compensatory and under terms and conditions which are
filed with and subject to approval by the Federal Power
Commission.'

So far as ''wheeling' is concerned, there is no authorlity granted the
Commission under Part |l of the Federal Power Act to order it, for the bills
originally introduced contained common carrier provisions which were
deleted.® The Act as passed contained only the Interconnection provision
set forth in §202(b).7 The common carrier provision in the original bill
and the power to direct 'wheelling'' were left to the ''voluntary coordination
of electric facilities'.® Insofar as the District Court ordered '‘wheeling'

65ee S. Rep. No. 621, 74th Cong., 1st Sess.; H.R. Rep. No. 1318, 74th Cong.,
i1st Sess.; Elbow Lake v. Otter Tatl Power Co., 46 F.P.C. 675, 679.

7Section 202(b) provides: ''Whenever the Commission, upon application of any
State commission or of any person engaged In the transmission or sale of
electric energy, and after notice to each State commission and publiic
utillity affected and after opportunity for hearing, finds such action neces-
sary or appropriate In the public Iinterest it may by order direct a public
utility [If the Commission finds that no undue burden will be placed upon
such public utility thereby] to establish physical connection of its trans-
mission facllities with the faclliities of one or more other persons engaged
in the transmission or sale of electric energy, to sell energy to or
exchange energy wlth such persons: Provided, that the Commission shall have
no authority te compel the enlargement of generating facllitlies for such
purposes, nor to compel such public utility to sell or exchange energy when
to do so would Impalr its ability to render adequate service to Its customers.
The Commlission may prescribe the terms and condltlions of the arrangement to
be made between the persons affected by any such order including the
apportionment of cost between them and the compensation or reimbursement
reasonably due to any of them."

8S. Rep., supra, n.6, at 19.




to correct anticompetitive and monopollistic practices of Otter Tall there
Is no conflict with the authority of the Federal Power Commission.

As respects the ordering of Interconnections there Is no conflict on
the present record. Elbow Lake applied to the Federal Power Commission for
an Interconnection with Otter Tall and as we have said obtalned it. Hankin-
son renewed Otter Tall's franchise. So the decree of the District Court,
as far as the present record Is concerned, presents no actual conflict
between the federal judiclal decree and an order of the Federal Power Commis-
slon. The argument concernling the pre-emptlon of the area by the Federal
Power Commission In this area concerns only Instances which may arise in
the future, If Otter Tall continues Its hostlile attitude and conduct against
"existing or proposed electric power systems.'' The decree of the District
Court has an open end by which that court retains jurisdiction ''necessary
or appropriate' to carry out the decree of ''for the modification of any of
the provisions." It also contemplates that future disputes over Intercon-
nections and the terms and conditions governing those interconnections will
be subject to Federal Power Commisslion perusal. It will be time enough to
cons lder whether the antitrust remedy may override the power of the Commis-
sion under §202(b) as, If and when the Commission denies the Intdrconnection
and the District Court nevertheless undertakes to direct it. At present
there Is only a potential conflict, not a present concrete case or contro-

versy concerning It.

The record makes abundantly clear that Otter Tall used lts monopoly
power In the cities In its service area to foreclose competition or gain a
competitive advantage, or to destroy a competlitor, all In violation of the
antitrust laws. See United States v. Griffith, 334 U.S. 100, 107. The
District Court determined that Otter Tall has ''a strateglic dominance In the
transmission of power In most of its service area' and that it wsed this
dominance to foreclose potential entrants into the retail arena from obtaln-
ing electric power from outside sources of supply. Use of monopoly power
'to destroy threatened competition'' Is a violation of the “attempt to
monopolize' clause of §2 of the Sherman Act. ILorain Journal v. United States,
342 u.S. 143, 154, Fastman Kodak Co. v. Southern Photo Materials Co., 273
U.S. 359,375. So are agreements not to compete, with the alm of preserving
or extending a monopoly. Schine Chain Stores v. United States, 334 U.S.
110, 119. In Adssociated Press v. United States, 321 U.S. 1, a cooperative
news assoclation had bylaws that permitted member newpapers to bar compe-
titors from jolning the assocliation. We held that that practice violated
the Sherman Act, even though the transgressor ''had not yet achieved a com-

plete monopoly'. Id., at 13.

When a communlity, serviced by Otter Tall, decides not to renew its
retall franchise when It expires, It may generate, transmit, and distri-
bute lts own electric power. We recently descrlbed the difficulties and
problems of those [solated electric power systems. See Gainesville Utili-
tiea v. Florida Power Coop., 402 U.S. 515, 517-520. interconnection with
other utilities Is frequently the only solution. Id., at 519, n.3. That

Is what Elbow Lake In the present case did. There were no engineering
factors that prevented Otter Tall from selling power at wholesale to those




towns that wanted municipal plants nor of wheeling the power. The District
Court found--and its findings are supported--that Otter Tail's refusals to
sell at wholesale or to wheel were solely to prevent municipal power systems

from eroding Its monopolistic position.

Otter Tall relies on lts 'wheellng' contracts with the Bureau of
Reclamation and with cooperatives which it says relleves it of any duty to
wheel power to municipalities served at retall by Otter Tail at the time t
the contracts were made. The District Court held that these restrictive
provisions were ''ln reality, territorial allocatlon schemes,' 331 F. Supp.,
at 63, and were per se violations of the Sherman Act, citing Northern
Pacific R. Co. v. United States, 356 U.S. 1. Llke covenants were there
held to ''deny defendant's competitors access to the fenced-off market in
the same terms as the defendant.! Id., at 12. We recently re-emphas!ized
the vice under the Sherman Act of territorial restrictions among potential
competitors. United States v. Topco Associates, 405 U.S. 596, 62k. The
fact that some of the restrictive provisions were contained In a contract
with the Bureau of Reclamation Is not material to our problem, for as the
Solicitor General says, ''government contractling officers do not have the
power to grant Immunity from the Sherman Act.' Such contracts stand on
thelr own footing and are vallid or not depending on the statutory framework
within which the federal agency operates. The Solicltor General tells us
that these restrictive provisions operate as a "hindrance' to the Bureau
and were ''agreed to by the Bureau only at Otter Tail's Insistence,' as the
District Court found. The evidence supports that finding.

v

The District Court found that the litigation sponsored by Otter Tail
had the purpose of delaying and preventing the establishment of municipal
electric systems 'with the expectation that thls would preserve its predoml-
nant position in the sale and transmission of electric power in the area."
331 F. Supp., at 62. The District Court in discussing Eastern Railroad Con-
ference v. Noerr Motor Freight, Inc., 365 U.S. 127, explained that It was
applicable ''only to efforts aimed at Influencing the legislative and execu-
tive branches of the government.'' Ibid. That was written before we declded

California Motor Transport Co. v. Trucking Unlimited, 404 V.S, 508, 513,
where we held that the princlpie of Noerr may also apply to the use of

After notlng that the Ypendency of litigation has the effect of preventing
the marketing of the necessary bonds thus preventing the establlishment of
a municipal system," 331 F. Supp., at 62, the District Court went on to find:
"Most of the lltigation sponsored by the defendant was carried to the
highest available appellate court and although all of It was unsuccessful
in the merlts, the Institution and malntenance of It had the effect of halt-
ing, or appreciably slowing, efforts for municipal ownership. The delay
thus occasioned and the large financlal burden Imposed en the towns'
iimited treasury dsmpened iocal enthusiasm for public ownership. In some
Instances, Otter Tall made offers be the towns to absorb the towns' costs
and expenses, and enhance the quality of its service In exchange for a new
franchise. Hanklinson, after several years of sbortive effort, accepted
this type of offer and renewed defendant's franchise.'!' Ibid.




administrative or judlicial processes where the purpose is to suppress compe-
tition evidenced by repetitive lawsuits carrying the halimark of Insubstan-
tial claims and thus within the 'mere sham' exception announced In Noerr.
365 U.S., at 144, On that phase of the order we vacate and remand for
conslideration in Vight of our Intervening decision in California Motor
Transport Co.

v

Otter Tall argues that, without the weapons which It used, more and
more municipalities will turn to public power and Otter Tall will go down-
hill. The argument is a familiar one. It was made in United States v.
Arnold, Schwinn & Co., 35S U.S. 365, a civil sult under §1 of the Sherman
Act dealing with a restrictive distribution program and practices of a
- bleyecle manufacturer. We sald: ''‘The promotion of self-interest alone does
not Invoke the rule of reason to immunize otherwise illegal conduct.' Id.,

at 375.

The same may properly be sald of §2 cases under the Sherman Act.
That Act assumes that an enterprise will protect Itself agalnst loss by
operating with superior service, lower costs, and Improved efficlency.
Otter Tall's theory collides with the Sherman Act as It sought to substi-
tute for competition anticompetitive uses of its dominant economic power.l0

The fact that three municipalities which Otter Tall opposed finally
got thelir municipal systems does not excuse Otter Tall's conduct. That
fact does not condone the antitrust tactics which Otter Tail sought to
impose. Moreover, the District Court repeated what we sald in Pederal Trade
Commigsion v. National Lead Co., 352 U.S. 419, 431 '"those caught violating
the Act must expect some fencing In.' The proclivity for predatory prac-
tices has always been a consideration for the District Court in fashloning
its antitrust decree. See United States v. Crescent Amusemznt Co., 323 U.S.

173, 190.

We do not suggest, however, that the District Court, concluding that
Otter Tail violated the antitrust laws, should be Impervious to Otter Tail's
assertion that compulsory Iinterconnection or wheeling will erode its

10The Federal Power Commission sald in Elbow Lake v. Otter Tail Power Co.,
e F.P.C. 675, 678:

"The public Interest is far broader than the economic interest of a
particular power suppller. It is our legal responsibility, as the Supreme
Court made clear in Pemnsylvania Water & Power Co. v. FPC, 343 U.S. 41k
(1952), to use our statutory authority to assure an abundant supply of
electric energy throughout the United States, and particularly to use our
statutory power under Seection 202(b) to compel Interconnection and coordina-
tion when the public Interest requlires it. The exerclise of that authority
may well require, as it does here, that we order a public utility to
Interconnect with an isolated munlcipal system. The private company's
lack of enthusiasm for the arrangement cannot deter us, so long as the
public interest requires it."




Integrated system and threaten its capaclty to serve adequately the public.
As the dissent properly notes, the Commission may not order Interconnection
if to do so '"would impair [the utility's] abllity to render adequate service
to Its customers.' 16 U.S.C. §824a(b). The District Court in this case
found that the ''pessimistic view' advanced in Otter Tail's "erosion study'
“{s not supported by the record.' Furthermore, it concluded that "it does
not appear that Bureau of Reclamation power is a serious threat to the
defendant nor that It will be In the foreseeable future.'" Since the District
Court has made future connectlons subject to Commission approval and In any
event has retalned jurisdiction to enable the parties to apply for ''necessary
or approprlate'’ rellief and presumably will glve effect to the policles
embodied in the Federal Power Act, we cannot say under these clrcumstances
that it has abused its discretion.

Except for the provision of the order discussed In part IV of this
opinion, the judgment Is
Affirmed.

MR JUSTICE BLACKMUN and MR. JUSTICE POWELL took no part In the consideration
or declision of this case.

MR. JUSTICE STEWART, elth whom THE CHIEF JUSTICE and MR. JUSTICE REHNQUIST
Join, concurring in part and dissenting in part.

| join Part 1V of the Court's opinion, which sets aside the judgment
and remands the case to the District Court for consideration of the appel-
lant's litigation activities in light of our decision in California Motor
Transport Co. v. Trucking Unlimited, 404 U.S. 508. As to the rest of the
Court's opinlon, however, | respectfully dissent.

The Court in this case has followed the District Court into a misappli-
cation of the Sherman Act to a highly regulated, natural monopoly Industry
wholly different from those that have given rise to ordinary antlitrust
principles. In my view, Otter Tail's refusal to wholesale power through
Interconnection or to perform wheeling services was conduct entailling no
antitrust violation.

It Is undisputed that Otter Tall refused elther to wheel power or to
sell It at wholesale to the towns of Elbow Lake, Minnesota, and Hankinson,
North Dakota, both of which had formerly been its customers and had elected
to establish municipally owned electric utility systems., The District Court
concluded that Otter Tail had substantial monopoly power at retall and
"strategic dominance' in the subtransmission of power in most of Its market
areal 331 F. Supp. 54, 58-60. The District Court then mechanically applied

1The District Court looked to Otter Tall's service area, and measured market
dominance in terms of the number of towns within that area served by Otter
Tall. Computed this way, Otter Tall provides 91% of the retall market.
331 F. Supp. S4, 59. As the appellant polnts out, however, these towns
vary In size from more than 29,000 people to 20 inhablitants. |[f Otter




the famillar Sherman Act formula: since Otter Tall possessed monopoly power
and had acted to preserve that power, It was gullty of an antitrust viola-
tion. Nowhere did the District Court come to grips with the significance
of the Federal Power Act, elther In terms of the specific regulatory appara-
tus it established or the pollicy considerations that moved the Congress to
enact It. Yet it seems to me that these concerns are central to the
disposition of thls case.

In considering the blll that became the Federal Power Act of 1935,
the Congress had before it the report of the Natlional Power Pollicy Commlttee
on Publlc-Utility Holding Companies. That report chlefly concerned patterns
of ownership In the power Industry and the evils of concentrated ownership
by holding companies. The problem that Congress addressed in fashlioning a
regulatory system reflected a purpose to prevent unnecessary flinancial
concentration while recognizing the “natural monopoly' aspects, and eoncom=-
itant efficiencies, of power generation and transmission. The report
stated that

"[w]lhile the distribution of gas or electricity in any
glven community is tolerated as a 'natural monopoly'
to avoid local duplication of plants, there Is no jus-
tification for an extension of that idea of local
monopoly to embrace the common control, by a few
powerful Interests, of utllity plants scattered over
many States and totally unconmnected in operation.”

S. Rep. No. 621, 74th Cong., Ist Sess., 55 (emphasis
added) .

The resulting statutory system left room for the development of
economies of large scale single company operations. One of the stated
mandates to the Federal Power Commisslon was for it to assure ''an abundant
supply of electric energy throughout the United States with the greatest
possible economy and wlith regard to the proper utillzation and conservation
of natural resources,'' 16 U.S.C. §824a. In the face of natural monopolies
at retail and similar economies of scale In the subtransmission of power,
Congress was forced to address the very problem raised by this case--use of
the lines of one company by another. One obvious solution would have been
to Impose the obligations of a common carrier upon power companies ownling
lines capable of the wholesale transmission of electricity. Such a provision
was originally included in the bill. One proposed section provided that:

"It shall be the duty of every public utility to furnish
energy to, exchange epergy with, and transmilt energy for
any person upon reasonable request therefor....'" §S.
1725, 74th Cong., ist Sess., §213.

Tall's slze were measured by actual retall sales, lts market share would
be only 28.9% of the electricity sold at retall within Its geographic
market area. it Is Important to note that another reasonable geographical
market unit might be each Individual municipality. Viewed this way,
whichever power company sells electricity at retall In a town has a com-
plete monopoly.




Another proposed provislon was that:

"Whenever the Commission, after notice and opportunity
for hearing, finds such actlon necessary or desirable
In the public Interest, it may by order direct a public
utility to make additlons, extensions, repalrs, or
improvements to or changes in its facllities, to
establish physical connection with the facilities of,
sell energy to, purchase energy from, transmit

energy for, or exchange energy with, one or more

other persons.''? Ibid.

Had these provisions been enacted, the Commission would clearly have
had the power to order interconnections and wheeling for the purpose of
making avalilable to local power companies wholesale power obtained from or
through companies with subtransmission systems. The latter companles would
equally clearly have had an obligation to provide such services upon
request. Yet, after substantial debate,? the Congress declined to follow
this path. As the Senate report Indicates in discussing §202 as enacted:

“[t]he committee is confldent that enlightened self-
interest will lead the utilities to co-operate with
the commission and with each other In bringing about
the economies which can alone be secured through the
planned coordination which has long been advocated
by the most able and progressive thinkers on this
subject.

'When interconnection cannot be secured by volun-
tary actlon, subsection (b) gives the Commission
Iimited authority to compel inter-state utilitles
to connect thelr lines and sell or exchange energy.
The power may only be Invoked upon a complalint by
a State commission or a utility subject to the act.'
S. Rep. No. 621, 74th Cong., Ist Sess., 49.

This legislative history, especially when viewed in the 1ight of
repeated subsequent congresslonal refusals to impose common carrler obliga-
tlons In this area," indicates a clear congressional purpose to allow

2Both of these provisions had ldentical counterparts In H.R. 5423, 74th Cong.,
Ist Sess.

3Hearings on S. 1725 before the Senate Committee on Interstate Commerce, 74th
Cong., 1st Sess. (1935); Hearings on H.R. 5423 before the House Committee
on Interstate and Foreign Commerce, 74th Cong., ist Sess. (1935)

“See, e.g., S. 350 and H.R. 2101, B8th Cong., ist Sess., providing that:

“Any certificate Issued under the provisions of this subsection
authorizing the operation of transmisslion facilities shall be subject to
the condition that any capaclty of such faclllitles not required for the
transmission of electric energy In the ordinary scope of such applicant's
business shall be made avallable on a common carrler basls for the trans-




eleciric utflities to declide for themselves whether to wheel or sell at
wholesale as they see fit. This freedom ie qualified by a grant of authority
to the Commission to order interconnection (but not wheeling) In certaln
circumstances. But the exerclse of even that power Is limited by a consi-
deration of the abllity of the regulated utility to function. The Commission
may not order Interconnection where this would entall an '‘undue burden'' on
the regulated utility. In addition the Commission has

'""no authority to compel the enlargement of generating
facilities for such purposes, nor to compel such
public utility to sell or exchange energy when to do
so would Impalr Its ability to render adequate service
to Its customers.” 16 U.S.C. §824a(b).

As the District Court found, Otter Tall is a vertically Integrated
power company. But the bulk of its business--some 90% of its Income--derlives
from sales of power at retall. Left to its own judgment in dealing with its
customers, It seems entirely predictable that Otter Tall would decline
wholesale dealing with towns in which It had previously dones business at
retall. (f the purpose of the congressional scheme is to leave such decisions
to the power companies in the absence of a contrary requlrement imposed by
the Commission, It would appear that Otter Tail's course of conduct In refu-
sing to deal with the municipal system at Elbow Lake and in refusing to
promise to deal with the proposed system at Hankinson, was foreseeably within
the zone of freedom specifically created by the statutory scheme.® As a

mission of other electric energy."
This bill was re-iatroduced as S. 1472 and H.R. 2072 in the 89th Congress,

Ist Sessions, and also failed to pass. See also S. 2140 and H.R. 7791,
89th Cong., Ist Sess.

These bills were all re-introduced In the 90th Congress, as was H.R. 12322
proposing an Electric Power Rellablility Act that would have specifically
provided the Commission with authorlty to order wheeling. In the 91st
Congress, bills to establish an Electric Power Rellability Act were again
introduced. Sectlion 3 of that proposed Act Included a grant of authority
for the FPC to order wheéling, see, e.g., S. 1071, 91st Cong., ist Sess.

Yet another bill, H.R, 12585, 91st Cong., Ist Sess., included a very broad
provision establishing open access to transmission networks at reasonable
rates.

The proposed Electric Power Rellabllity Act was re-introduced in the 92d
Congress, 1st Sesslon, as S. 294, H.R. 605. H.R. 12585 from the 91st Cong-
ress was also re-introduced, as H.R. 6972, 92d Cong., Ist Sess. Stil}
another bill would have prevented proposed reglional bulk power supply
corporations from contracting with an electric utiliity unless that utiilty
"permit[s] ... the use of Its excess transmission capacity for the purpose
of wheeling power from facilities of such corporation ... to load centers
of other electric utilitlies contracting to purchase electric power from such
corporation.' §. 2324, H.R. 9970, 92d Cong., Ist Sess., §103(c) (1) (B). None

of these bills was enacted.
5The District Court was persuaded that the restrictions on wheeling contalned
In Otter Tall's contracts with the Bureau of Reclamation were ''in reality,
territorial allocation schemes." 331 F. Supp. 54, 63. | think this finding




retaller of power, Otter Tall asserted a legitimate business Interest in
keeping its lines free for Its own power sales and in refusing to lend a
hand ia its own demlse by wheelling cheaper power from the Bureau of Reclama-
tion to municipal consumers who might otherwise purchase power at retall
from Otter Tall Itself.

The oplnion of the Court emphasizes that Otter Tall's were not simple
refusals to deal--they resulted In Otter Tail's maintenance of monopoly
control by hindering the emergence of municipal power companies. The Court
cites Lorain Journal v. United States, 342 U.S. 143, for the proposition
that '"[u]se of monopoly power 'to destroy threatened competitlion' Is a
violatlon of the 'attempt to monopolize' clause of §2 of the Sherman Act.'
This proposition seems to me defective. Lorain Journal dealt neither with
a natural monopoly at retail nor with a congressionally approved system
predicated on the existence of such monopolies. In Lorain Journal, a news-
paper In Lorain, Ohlo, used its monopoly position to discourage advertisers
from supporting a nearby radio station seen by the newspaper to be a compe-
titor. The theory of the case was that competition in the communications
business was being foreclosed by the newspaper's exercise of monopoly power.
Here, by contrast, a monopoly Is sure to result either way. |f the consumers
of Elbow Lake recelve their electric power from a numicipally owned company
or from Otter Tail, there will be a monopoly at the retall level, for there
will in any event be only one supplier. The very reason for the regulation
of private utility rates--by state bodles and by the Commission--is the
inevitability of a monopoly that requires price control to take the place
of price competition. Antltrust principles applicable to other Industries
cannot be blindly applied to a unilateral refusal to deal on the part of a
power company, operating In a regime of rate regulation and llicensed
monopolies.

The Court's opinion scoffs at Otter Tail's defense of business justi-
fication. United States v. Arnold Schwinn & Co., 388 U.S. 365, Is clted for
the proposition that "[t]lhe promotion of self-interest alone does not Invoke
the rule of reason to Immunlze otherwise illegal conduct.'"" This facet of
the Court's reasonling also escapes me In the case before us, where the
health of power companies and .the abundance of our energy supply were

was clearly erroneous. Territorial allocation arrangements that have run
afoul of the antitrust laws have traditionally been horizontal, and have
involved the elimination of competition between two enterprises that were
similarly situated in the market. United States v. Topco Associates, 405
U.S. 596; Timken Roller Bearing Co. v. United States, 341 U.S. 593; cf.
White Motor Co. v. United States, 372 U.S. 253, 261-264, Otter Tall and
the Bureau of Reclamatlion stand in a vertical, not a horizontal relation-
ship. Furthermore, though Otter Tail refused to wheel power to towns whose
consumers it formerly served at retail, it did not exact from the Bureau

a promise that the latter would not provide power to such towns by alter-
native means. Hence | cannot see how these contracts operate as territorial
allocation schemes. I{f Otter Tall had demanded that the Bureau not sell

to former Otter Tail customers, or if Otter Tail had combined with other
retallers of electricity and undertaken mutual noncompetition agreements,
this would be a dlfferent case.




considerations central to the congresslional purpose In devicsing the regula-
tory scheme. As noted above, the Commission is speciflically prohibited from
imposing Interconnection requirements that are unduly burdensome or that
interfere with a public utility's ability to serve its customers efficlently.
The District Court noted that Otter Tall had offered '"a so-called 'erosion
study'' documenting the way in which its busliness would suffer if it were
forced to wholesale and wheel power to municipally owned companies. The
District Court gave little credence to the report's predictions. ''But
regardless,'' the court went on, '‘even the threat of losing business does

not justify or excuse violating the law." 331 F. Supp. 54, 64-65. This
question-begging disregard of the economic health of Otter Tall is wholly

at odds with the congressional purpose in specifylng the conditions under
which Interconnections can be required.

That Is not to say that Otter Tall's financlal health is paramount in
all instances,® or that the electric power Industry as regulated by the
Commission Is per se exempt from the antitrust laws. In the absence of a
speciflic statutory Immunity, cf. Hughes Tool Co. v. Trans World Airlinee,--
U.S.--such exemptions are not lightly to be implied, United States v.
Philadelphia National Bank, 374 U.S. 321. Furthermore, no sweeping anti-
trust exemption is warranted, as it has been In cases Iinvolving certain
pervasively regulated Industries, under the doctrine of 'primary jurisdic-
tlon."? Cf. United States v. R.C.A., 358.U.S. 334, 346-352. See Far Fast

6in ordering permanent Interconnectlion between Otter Tail and the Village
of Elbow Lake municipal system, for example, the FPC correctly noted that,
""The public Interest Is far broader than the economlic Interest of a parti-
cular power supplier .... The private company's lack of enthusiasm for ...
[the interconnection order] cannot deter us, so long as the public interest
requires it." Village of Elbow Lake v. Otter Tail Power Co., 46 F.P.C.

675, 678.

7The Federal Power Commission, as noted above, only orders Interconnection
under the provisions of §202(b), 16 U.S.C. §82ka(b), though it has broader
powers In times of war or other emergency. 16 U.S5.C. §82ha(g). The Commis-
sion does not normally set rates, though utilities subject to Its jurisdic-
tion must file proposed rate schedules with it, and it has the opportunity
of assessing the lawfulness of those rates. 16 U.S.C. §824d. In the event
the Commission concludes that any rate or practice Is 'unjust, unreasonable,
unduly discriminatory or preferential," It determines the 'Just and reason-
able rate....'"' 16 U.S.C. §824¢c(a). Under these same provisions, the
Commisslon regulates the terms and conditions of interconnections and wheel-
ing arrangements voluntarily entered into.

The resulting system of regulation Is thus more comprehensive than the
regulatory apparatus applicable to bank mergers which was held to be
insufficient to oust antitrust jurisdictlon In United States v. Philadelphia
HNational Bank, 374 U.S. 321, and the regulatory scheme with respect to
broadcasters which similarily falled to displace the antitrust laws in United
States v. R.C.4., 358 U.S. 334. WNevertheless, the considerable freedom
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ailowed to electric utilities with respect to coordinstion of service per-

suades me that the antitrust laws apply to the extent they are not repugnant
to speclfiec features of the regulatory scheme. For this reason, litigation
and political activities that come within the so-called ‘'sham'' exception in




Conference v. United States, 342 U.S. 570; Terminal Warehouse Co. v. Penn-
sylvania R. Co., 297 U.S. 500; United Statee Navigation Co. v. Cunard S.S.
Co., 284 U.S. W74; Keough v. Chicago & N.W.R. Co., 260 U.S. 156; Texas &
Pacifie R. Co. v. Abilene Cotton 0il Co., 204 U.S. 426; cf. Carnation Co.
v. Pacific Westbound Conference, 383 U.S. 213. Our duty In attempting to
reconcile the Federal Power Act with the Sherman Act on the facts of the
case before us requires a judgment regarding the ''character and objectives"
of the regulatory scheme and the extent to which they 'are Incompatible
with the maintenance of an antitrust action.'" Silver New York Stock
Exchange, 373 U.S. 341, 358. ''Repeal [of the antitrust laws] Is to be
regarded as Implled only If necessary to make the ... [Act] work, and even
then only to the minimum extent necessary.'' Id., at 357.

With respect to decisions by regulated electrlic utilities as to whether
or not to provide nonretall services, | think that in the absence of hori-
zontal consplracy, the teaching of the 'primary jurisdiction'' cases argues
for leaving governmental regulation to the Commission Instead of the invari-
ably less sensitive and less specifically expert process of antlitrust
titigation. | belleve this Is what Congress Intended by declining to impose
common carrler obligations on companlies like Otter Tall, and by entrusting
the Commisslion with the burden of 'assuring an abundant supply of electric
energy throughout the United States'' and with the power to order Interconnec-
tions when neeessary in the public Interest. This |s an area where
"sporadic action by federal courts' can 'work mischief.'" Cf. United States

v. R.C.A., 358 U.S. 334, 350.8

Even assuming that Otter Tail's refusals to wholesale or wheel power
to Elbow Lake and Hankinson were colorably within the reach of the antitrust
laws, | cannot square the opinion of the Court with our recent decision in

Ricol v. Chicago Mercantile Exchange,--U.S.--. Otter Tall's refusal to

California Motor Transport Co. v. Trucking Unlimited, supra, might consti-
tute an antitrust violatlon. Similarly, a genuine territorial allocation
agreement might be prohibited under the Sherman Act, see n. 5, supra.

Were it not for the legislative history noted above, a consistent refusal
to deal with municipally owned power companies might also be Impermissable
under the Sherman Act. For me, however, the leglslative history with
respect to wheeling and interconnection Is dispositive.

8Untike the situation presented in R.C.A., supra, where the regulatory
agency flled a brief In this Court disavowing any conflict between its
regulatory functions and the operation of the antltrust laws, Zd., at 350,
n. 1S, In this case the Federal Power Commission has taken the unusual step
of filing a brief as amicus curiae In support of Otter Tafil. The Commission
points out that It was considering an application for interconnection flled
by the Town of Elbow Lake at the same time this lawsult was progressing in
the District Court. An order requiring long-term Interconnection by Otter
Tall with the Elbow Lake municipal system was entered by the Commission on
September 13, 1971--just four days after the District Court entered judg-
ment. The Commlssion reads Its suthority to order {nterconnectlon, 16
U.5.C. §824a, as a grant of exciusive jurisdiction in matters involving
interconnection.




wholesale or wheel power to Elbow Lake was the subject of two concurrent
proceedings--one In the District Court, and another in the Federal Power
Commission. It seems to me that the principles of Ricei, related to but
not ldentical with the tradlitional doctrine of 'primary jurisdiction,"
should require a District Court In a case llke this one to defer to the
Commission proceeding then In progress. Surely the reglatory authority

of the Commission with respect to interconnection Is at least as substantial
as the responsibility of the Commodity Exchange Commission, In Ricei, for
the implementation of reasonabie membership practices by Its regulated
contract markets. JId., at = (dissenting opinion of MARSHALL, J.). The
responsibility of the Commission for ''assuring an abanudant supply of
electric energy throughout the United States'' and lts authority to order
compulsory wholesaling satisfy the three crliteria enunclated In Ricoi for

a deferral of antitrust jurisdiction to an administrative agency: (1) that
the court must first declde whether the conduct complained of, In light of
the regulatory statute, is immune from the antitrust laws; (2) that 'some
facets of the dispute' are 'within the statutory jurisdiction'' of the
agency; and (3) ''that adjudication of that dispute ... promises to be of
material ald In resolving the Immunity question.' Id., at —.

With respect to the last of the Aieeil eriteria, It s useful to con-
trast the cursory treatment given to Otter Tall's business justiflcation
defense by the Court today with the oplinlon of the Commission ordering
permanent Interconnection:

", .. Wwe cannot disagree with the Examiner's view that
Elbow Lake has engaged in an 'ill-advised excursion
into the power business.' Given the facts of record
before us, It is plain that Elbow Lake's effort has
not brought It the rewards it expected; indeed, lts
first year of operations, during which it perpetuated
the rates formerly charged by Otter Tail, resulted
in a financial loss. Unlike Otter Tall's earlier
service to Elbow Lake, Elbow Lake's own system is of
doubtful reliability, as evidenced by lts presence
before us now.... While It Is our responsibility to
teke all possible steps to Insure to Elbow Lake's
customers a high standard of service reliability, our
terms and conditions must not Invite Improvident ven-
tures elsewhere.

"Wea also share the Examiner's view that Otter Tall
Is legitimately concerned about the possible erosion
of its system. I|f other communities were to follow
Elbow Lake's route, and If, having miscalculated the
results, they could expect to be rescued by overly-
generous interconnection terms, then Otter Tall's
fears that It will lose Its customers, serfatim, seem
to us to be supported. We do not mean by this that
we accept a captlve market concept, however.... The

exercise of that [statutory] authority may well require
as it does here, that we order a publliec utillity to
interconnect with an Isolated munfcipal system."
Village of Elbow Lake v. Otter Tail Power Co., 46

F.p.C. 675, 677-678.




The opinion of the Court attempts to side=step the Riceci problem by
noting that the Commission has in fact ordered interconnection with Elbow
Lake, resulting In the absence of a present actual conflict with the decree
entered by the District Court. The Court goes on vaguely to suggest that
there will be time to cope with the problem of a Commission refusal to ovder
Interconnection which confliicts with this antlitrust decree when such a con-

fllet arises.

But the baslc conflict between the Commission's authority and the
decree entered in the District Court cannot be so easily wished away. The
decree enjoins Otter Tall from ''refusing to sell electric power at whole-
sale to existing or proposed municipal electric gower systems In cities and
towns located In any area servied by Defendant.''” This Injunctlion is
qualified by a provision that such wholesaling be done at '‘compensatory''
rates and under ‘'terms and conditions which are filed with and subject to
approval by the Federal Power Commission.'' The setting of rates, terms, and
conditions, however, Is but part of the Commission's authority under §202(b),
16 U.S.C. §82ha(b). The Court's decree plainly ignores the Commission's
authority to decide whether involuntary interconnection Is warranted under
the enunclated statutory criteria. Unless the decree Is modified, its future
implementation will starkly conflict with the expliclit statutory mandate of

the Federal Power Commission.

Both because | believe Otter Tall's refusal to wheel or wholesale power
was conduct exempt from the antitrust laws and because | believe the Dis-
trict Court's decree Improperly pre-empted the jurisdiction of the Federal
Power Commission, | would reverse the judgment before us.
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